ETHICS ADVISORY OPINIONS
(2019-2017)

19-1

Is it permissible for the Speaker of the House to use his campaign bank account to
pay for the Chairman’s breakfast?

- 19-2

Are gratuities associated with service provided for campaign event expenses for
which campaign funds can be used? Assuming that gratuities are allowed, are there
limitations associated with the payment of those gratuities? May they be paid in
cash, gift card, check, item purchased, etc? Are there limitations on amounts? May
campaign funds be used to rent a venue for campaign purposes? Are there

* limitations on amount? If the venue is a private home, how should value be

determined? s that value an in-kind coniribution? If so, may that value be off-set
by the use of campaign funds? Are there limitations on the form that those off-
setting payments may take or must they be by check?

19-3

Is it permissible for a Member to patticipate in allowable ex parte communication
briefing before the Public Service Commission?

19-4

Is it permissible for a Member to directly advocate and support funding for a
university in the General Appropriations bill when the Member’s family member
serves on the university’s board of trustees?

19-5

Is it permissible for a Member, who is a lawyer/legislator, to continue to represent
state agencies through the governmental insurance operation while serving as an ex
officio board member for a state agency? Should the lawyer/legislator abstain from
board meetings of the state agency when matters of the government agency are
discussed and voted on?

196

What are the appropriate steps to make pursuant to the Ethics Act by a House
Legislative Caucus Committee when asked by a contributor to be reimbursed for a
contribution made due to an administrative accounting error on the contributor’s
part?

19-7

Whether a Member has a conflict of interest assisting a constituent with a contact as
the Constituent js publishing a book through a publishing company and the Member
receives compensation from the subsidiary of the publishing company?

19-8

Whether a Member of the House Legislative Oversight Committee (HLOC) may
encourage or solicit public comment about an agency under study by the HLOC, and
whether such action is an ethical violation?

18-1

Is it permissible for a Member or candidate to use campaign funds to pay for his or
her attorney’s fees?

18-2

May a Member use his or her campaign funds to make a contribution to the South
Carolina Public Interest Foundation (a 501(¢)(3) organization), provided that neither
the Member, his or her family, nor business with which they are associated, derives
a personal financial benefit?

18-3

May a Candidate for the House or Member receive campaign contributions in the
form of Bitcoin or digital currency?

- 18-4

May a Member use his title of “Member of the S.C, House of Representatives” for
an advertisement in a newspaper?




18-5

May a Member withdraw cash from his or her campaign bank account for campaign
expenditures over $25.007

18-6

: May'a Member use third party account providers (such as PayPal) to accept online

contributions? s it permissible for a Member to pay campaign expenses directly

~ from an online third party account prior to the transfer of the online contributions to

the Member’s campaign bank account? If third party accounts are permissible, what

~ are the specific rules for reporting contributions made and expenditures related to

the third party sites?

18-7

Is it permissible for a Member or Candidate to use his or her campaign account to
contribute to the campaign of a candidate for Federal Office?

18-8

Is it permissible for a Member to sell radio ad time for a non-pattisan radio show
that the member will host? If a Member may serve as a host on a non-partisan radio
show, is it permissible for the Member to use his or her campaign funds to pay for
the non-partisan radio show’s air time?

189

Is it permissible for a Member to pay a family member with campaign funds for
work performed on the campaign, and if so, what documentation is required for

. payment?

18-10

. Must a Member, who serves as a legislative appointment to a state commission,

report this position on his or her Statement of Economic Interests?

18-11

May a candidate for the House can accept a campaign contribution from the federal

18-12

campaign account of a South Carolina candidate, who is seeking federal office?

May a Member advocate the legislative issues of a non-profit, a 501(c)4). which
employs a family member of a Member?

17-1

Is there a conflict of interest for a Member to sell insurance policies through a

- competitive bidding process as an agent of an insurance company to local

Department of Disabilities and Special Needs Boards and local county hospitals? Is

- the Member required to abstain from voting on budgetary requests for the DDSN

and DDHS?

17-2

- Is it acceptable for a Member to use campaign funds to pay for expenses incurred

when traveling due to the office the Member holds, including meals, lodging, and

. mileage when the legislative session has ended? Would it also be acceptable to use
- campaign funds to pay for travel expenses if the Member is asked to serve as a

speaker at an in-state meeting (not sponsored by a lobbyist principal) related to

~legislative matters?

17-3

"~ May a Member/ LaWyér represent a client before a state agency? May the
- Member/Lawyer also vote on a budget request related to that state agency?

' 17-4

[s it acceptable for a Member/Lawyer to represent a state agency in a legal matter if
the Member/Lawyer’s attorney fees and litigation costs are paid for by a
governmental insurance operation? May the Member/Lawyer still vote on a budget
request related to that state agency since the agency is not paying the legal fees? Is a
Member required to abstain from voting during subcommittee and committee
meetings and during debate on the House calendar for bills related to the Member’s

- agency client? (amended October 30, 2017)

17-5

Is it a conflict of interest for a Member to be employed by the County Treasurer?

17-6

May a Member continue to list under gifts on his or her Statement of Economic
Interest “see Delegation office for a list” with the list noting the parking privileges
received by the Delegation Members which includes the value, donor, and
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- while at the following internationa, national, regional, state or local events: political
- party conferences, political party conventions, legislative, trade or issues

' May a Member serve on the board of a chéritable, non-profit organization? Is it dual
office holding for a Member to serve on the board of a charitable, non-profit

_i._Remembrance at the Korean War Memorial in Washington, D.C.?
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' May a Member continue to serve on the Judicial Merit Selection Commission
- (IMSC) if his wife plans to file for an open Circuit Court seat that wilj be screened
- by the Commission?

May a Member use his or her 'campaign funds to make a contribution to the Korean |
© War Veterans Association, Inc. (KWVA) for construction of the Wall of

S

“What is the meanmgof “material asset” as it pertains to a campaign disclosyre
- report? What type of expenditures made with campaign funds are considered assets
of the campaign?

e e Wi = ol et

"Isa L'égis'létii}e Spééi'al Intérégf Caucus (LSIC) éonsidefed a “legislative caucug” for |
: purposes of the exemption which allows a lobbyist’s principal to provide lodging,
. transportation, entertainment, food, meals, beverages, or an invitation to a function

17-14 J

hall or community event? May a Member accept donations for door prizes? May a
Member give away door prizes at campaign fundraisers?

: Must a Member repbrt an eVe'nf"whiéuli was cci-spbr'i'sored by several 'lobb'yist’s i
principals that the Member attended as a gift on his or her Statement of Economic
- Interests? Must a Member report the value of the gift for each lobbyist’s principal if

17-16 J

_local political party or political caucus? e

each value is at or above the threshold amount? ‘ e
,ﬁMay a Member use his or her campaign funds to make a contribution to a state or |
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The House Legislative Ethics Committee received a request from a Member for an advisory

_opinion. The Member questioned whether the Speaker of the House could pay for the costs of the
Chairmen’s breakfast from his or her campaign funds. In the past, the Speaker of the House has held a
breakfast at a local club either once a week or once per month during the legislative session to discuss the
work of each standing Committee with each of the Committee chairmen, The Chairmen’s breakfast is not -

known as a social event but is conducted as a business meeting with the Speaker and the standing Committee
Chairmen,

Pursuant to House Rule 4.16C.(5), the Committee renders the following advisory opinion.

DISCUSSION

8.C. Code § 8-13-1348 provides:

{A) No candidate, committee, public official, or political party may use campaign funds to defray
personal expenses which are unrelated to the campaign or the office if the candidate is an
officeholder nor may these funds be converted to personal use. The prohibition of this subsection
does not extend to the incidental personal use of campaign materials or equipment nor to an

expenditure used to defray any ordinary expenses incurred in connection with an individual’s duties
as a holder of elective office.

8.C. Cede § 8-13-1348(A). Thus, campaign funds may be used for campaign expenditutes or expenditures
related to the office the Member holds.

In House Ethics Committee Opinion 2016-2, the Laundry List opinion, which dealt with
permissible and impetmissible uses of campaign funds, the Committee opined, regarding meals for
Members and Staff by a Committee Chairman, Speaker, and Speaker Pro Tempore:

A Chairman of a House Legislative Committee requested the ability to use his campaign funds to
pay for a Committee thank you dinner for ali of the Members who serve on the Commitiee and all



of the staffers who staff the Committee. The Committee finds that paying for a dinner for all of the
Committee Members and staff as a thank you is a permissible expenditure from campaign funds as
the Chairman would not have this expenditure but for the office he holds, The Committee also finds

it is permissible for the Speakor and Speaker Pro Tempore to pay for meals for the Chairmen of
Committees and Caucuses,

House Ethics Committee Opinion 2016-2, II, number 14, p. 9. Therefore, the Committee finds that it isa
permissible expenditure from the Member/Speaker’s campaign funds to pay for the Chairmen’s breakfast
pursuant to Section 8-13-1348(A). The Committee further finds that anything done by the Speaker or a
Chaitman of a Committee in furthetance of the office the Speaker or Chairman holds, such as, providing
meals and gifts paid by campaign funds, is related to the office held,

CONCLUSION

In summary, the Speaker of the House may use his campalgn bank account to pay for the
Chairmen’s breakfast as he would not conduct the Chairmen’s breakfast but for the official
position he holds as Speaker of the House,

Adopted January 10,2019,
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ADVISORY OPINION 2019 -2

The House Legislative Ethics Committee (Committee) received a request from a Member
for an advisory opinion. The Member requested clarification regarding the use of campaign funds

to cover various expenses related to campaign fundraisers. Pursuant to House Rule 4,16C(5), the
Committee renders the following advisory opinion,

DISCUSSION

This opinion will be tailored to the Member’s specific individual questions which follow:

1.

Are gratuities associated with service provided for campaign event expenses for

which campaign funds can be used?

There is little guidance either in the Ethics Act itself or Advisory Opinions on whether gratuities
would per se be a “personal” campaign expenditure, and, therefore, violate Section 8-13-1348 of

the South Carolina Code of Laws'

. Being mindful of the principle that “[t]he cardinal rule of

statutory construction is to ascertain and effectuate the intent of the legislature,” (Hodges v Rainey
341 8.C. 79, 85,533 S.E.2d 578, 581 (2000), quoting Charleston County Sch. Dist. v. State Budget

and Control Bd., 313 8.C. 1, 437 S.E.2d 6 (1993)), the Committee must examine S.C. Code Ann.
§ 8-13-1348 to determine if such an outright prohibition should be read into the statue.

S.C. Code Ann. § 8-13-1348(A) provides:

No candidate, committee, public official, or political party may use campaign funds to
defray personal expenses which are unrelated to the campaign or the office if the candidate

! The “Laundry List” opinion, Advisory Opinion 2016-2, issued by the House Ethics Committee on March 27, 1996

provides a list of expenditures and whether it is permlsSIble to use campaign funds for these items. However,
gratuities are not listed in this opinion,




is an officeholder nor may these funds be converted to personal use. The prohibition of this
subsection does not extend to the incidental personal use of campaign materials or
equipment por to an expenditure used to defray any ordinary expenses incurred in
connection with an individual’s duties as a holder of elective office.

5.C. Code Ann. § 8-13-1348(A) (emphasis added).

As noted in previous Advisory Opinions, including the “Laundry List” opinion (Advisory
Opinion 2016-2), the State Ethics Commission (SEC) has explained that “the terms ‘personal’ and
‘unrelated to the campaign’” with regard to expenditures, are “not defined in the Ethics Act and

the Act itself provides no clear guidance on what is and what is not an acceptable expenditure from
the campaign funds.” See SEC A02016-004, p. 2 (January 20, 2016).

The Committee utilizes Committee Advisory Opinion 92-32, which provided the folloWing
test to evaluate the permissibility of a campaign expenditure:

Funds collected by a candidate for public office is money received by contributors who are
attempting to help the candidate get elected. Those funds should. thus, be utilized only for
the purposes of facilitating the candidate’s campaign and assisting the candidate carry out
his or her duties of office if elected. §8-13-1348 of the Ethics Act, which took effect
January 1, 1992, specified that campaign funds may not be used “fo defray personal
expenses which are unrelated to the campaign or the office.” Those funds may, however,
be used “to defray any ordinary expenses incurred in connection with an individual’s duties
as a holder of elective office.” Using that language as a guide, each expenditure should be

Judged upon whether it is an ordinary office or campaign related expense or instead a
personal expense not connected to the ordinary duties of office.

Advisory Opinion 92-3 (emphasis added). Using the test set forth above, the Committee
considered the specific expenditure of gratuities related to a campaign event,

The Committee finds that it is customary to pay gratuity, in addition to the basic price, to a
service worker for a service performed. As such, gratuities related to a campaign event are
ordinary campaign related expenses. In terms of a campaign event, the Committee finds that
gratuities should be limited only to service workers such as bartenders, servers, custodial workers,

and valets. The Committee notes that these expenses should also be listed as expenditures on the
campaign disclosure reports.

Gratuities do not included gifts for individuals hosting campaign events, such as a gift
certificate given as a thank you to the host. These such expenses are gifts. Guidance concerning
gifts can be found in Committee Advisory Opinions 2015-3 and 2016-2 which utilized the test set
- forth above. The Committee finds that thank you gifts to a host of a campaign function is an

ordinary office expense that would not exist but for the candidate’s position; therefore, it is a
permissible campaign expense._As a caveat, the Committee feels that there are common sense

limits to such gifts, and the scope of permissible gifts will vary, depending on local customs,

* Committee Advisory Opinion 92-3 provides the test to evaluate the permissibility of a campaign expenditure. This
test has been utilized by the Committee in Opinions 2015-3 and 2016-2 (the “Laundry List” opinion).

2




practices. and other circumstances. As a reminder, the Member must list the expenditures for the
gift with a detailed description on his or her campaign contribution report.

2, Assuming that gratuities are allowed, are there limitations associated with the

payment of those gratuities? That is may they be paid in cash, gift card, check,
item purchased, etc? Are there limitations on amounts?

The question presented concerns payment of gratuities in the context of service workers on a
campaign. The Ethics Act provides clear guidance concerning acceptable form and limitations on

amounts of expenditures. First turning to limitations on the form of payment, the Committee notes
S.C. Code Ann, §8-13-1348(C):

(1) An expenditure of more than twenty-five dollars drawn upon a campaign account must
be made by:

(a) a written instrument;
(b} debit card; or
(c) online transfers.

The campaign account must contain the name of the candidate or committee, and the
expenditure must contain the name of the recipient. These expenditures must be reported
pursuant to the provisions of Section 8-13-1308.

(2) Expenditures of twenty-five dollars or less that are not made by a written instrument,
debit card, or online transfer containing the name of the candidate or committee and the
name of the recipient must be accounted for by a written receipt or written record,

S.C. Code Ann. §8-13-1348(C). Thus, expenditures of more than twenty-five dollars must be
made by a written instrument, debit card, or online transfer.

Utilizing House Ethics Committee Advisory Opinion 2018-5 and S.C. Code Ann. §8-13-
1348(C), the Committee notes that withdrawals of cash from a campaign account to pay for
expenditures related to the campaign in excess of twenty-five dollars is clearly prohibited. Further,
the Committee notes that a candidate may establish a petty cash fund pursuant to S.C. Code Ann.
§8-13-1348(E). This fund is not to exceed one-hundred dollars. Expenditures from the petty cash

fund may be made only for office supplies, food, transportation expenses, and other necessitics
and may not exceed twenty-five dollars for each expenditure.

S.C. Code Ann. §8-13-1308(F) explains the requirements for filing of certified campaign
reports by candidates as follows:

Certified campaign reports detailing campaign contributions and expenditures must
contain:

(1) the total of contributions accepted by the candidate or committee;

(2) the name and address of each person making a contribution of more than one hundred
dollars and the amount and date of receipt of each contribution;

(3) the total expenditures made by or on behalf of the candidate or committee;

(4) the name and address of each person to whom an expenditure is made from campaign
funds, including the date. amount, purpose, and beneficiary of the expenditure.




S.C. Code Ann. §8-13-1308(F) (emphasis added). Thus, payments made to service workers, as

well as, gratuities for such work must be listed as an expenditure on a member or candidate’s
campaign disclosure report.

Now turning to the issue of limitations on amounts of campaign expenditures, the
Committee notes S.C, Code Ann. §8-13-1348(D), which states “An expenditure may not be made
that is clearly in excess of the fair market value of services, materials, facilities, or other things of
value received in exchange.” S.C. Code Ann. §8-13-1348(D). Further, the State Ethics
Commission in SEC A02017-002 and the House Ethics Committee in Advisory Opinion 2018-9
adopted guidelines for payment of campaign funds for campaign workers, Specially, these

opinions were tailored for payment of services performed by a candidate’s family member, but the
guidelines apply here. The SEC stated:

The Commission acknowledges that using campaign funds for services rendered by a
candidate’s business, a family business, or a family member is a practice susceptible to
abuse. Accordingly, this general statement of permissibility comes with several caveats,
the paramount one being that the expenditures must be bona fide. Put another way, the
expenditures must be genuine and not an artifice to enrich a candidate’s businesses with .
campaign funds. If campaign funds are being used for a tangible, easily documentable
service, then the Commission presumes that this service is presumably bona fide so long
as a receipt can be provided. [W]hen wage payments for series such as “sign removal,”
“phone calls,” “canvassing” or “general campaign work” are made to family members, due
to the vague nature of this work, the potential for abuse is greater.”

SEC A02017-002, p. 2. (emphasis added).

Accordingly, the Committee extends the three guidelines enumerated in House Ethics
Advisory Opinion 2018-9 and SEC A02017-002 to payments made to any campaign worker,
regardless of a family or business relationship. Thus, a Member or Candidate who pays for work
petformed on the campaign with campaign funds must pay the fair market value for services

rendeted, the payment must be bona fide, and documentation must be maintained justifying the
services performed and payment made.

3. May campaign funds be used to rent a venue for campaign purposes? Are there

limitations on amount? If the venue is a private home, how should value be
determined? Is that value an in-kind contribution? If so, may that value be off-set
by the use of campaign funds? Are there limitations on the form that those off-
setting payments may take or must they be by check?

Following the reasoning above stated, the Committee finds that renting a venue for a campaign
event is an ordinary campaign expense. The value set must be fair market value, as more fully
explained above, pursuant to S.C. Code Ann. §8-13-1348(D). A donated space, excluding a
private home, would be valued as an in-kind contribution, subject to campaign contribution limits
under Sections 8-13-1314 and 8-13-1316 of the SC Code of Laws. As such, it must also be listed
as a corresponding and matching in-kind expenditure. Again, the Committee notes that gifis for
individuals hosting campaign events, such as a gift certificate given as a thank you to the host, are




permissible campaign expenses. The Member must list the expenditures for the gift with a detailed
description on his or her campaign disclosure report.

CONCLUSION

In summary, the Member may use his campaign funds to pay for gratuities for service
workers. Furthermore, the Member must itemize any expenditure on his or her applicable
campaign disclosure report. Expenditures of more than twenty-five dollars for payments made to
service workers must be made by a written instrument, debit card, or online transfer, while
expenditures from the campaign’s petty cash fund must adhere to S.C. Code Ann. §8-13-1348(E).
The Committee cautions against using cash; the best practice is to pay fully invoiced expenditures
with check or debit card. Additionally, a Member or Candidate who pays for work performed on
the campaign with campaign funds must pay the fair market value for services rendered, the
payment must be bona fide, and documentation must be maintained justifying the services
performed and payment made. Finally, a Member or Candidate may use campaign funds to rent a
venue for a campaign event at fair market value. A donated space, excluding a private home,
would be valued as an in-kind contribution, subject to campaign contribution limits, and also must
be reported as a matching in-kind expenditure. The Committee notes that thank you gifts for

individuals hosting campaign events are permissible campaign expenses, which must be reported
on his or her campaign disclosure report,

The Commission notes that it is better to err on the side of caution and adherence than on

the side of expedience and convenience. Be mindful of the appearance of impropriety and the
ramifications of such.

Adopted January 10, 2019,
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ADVISORY OPINION 2019 -3

The House Legislative Ethics Committee received a request from a Member for an advisory
opinion. The Member questioned whether it would have been a violation of the Ethics Act for the Member
to participate in an allowable ex parte communication' briefing before the Public Service Commission
(PSC). The briefing concerned whether Dominion Energy, Inc. should be required to honor its initial offer
to provide a $1,000 rebate to South Carolina Electric and Gas Company customers.> The Member further
explained that prior to the scheduled briefing, the Member sent a letter to the PSC informing the
Commission that the Member did not wish to be a party to the proceeding and requested that his name be
removed from the notice for the hearing which was scheduled for the next day.

Pursuant to House Rule 4.16C.(5), the Committee renders the following advisory opinion.
DISCUSSION
I. Background on the PSC
The PSC “essentially functions as a court for cases involving utilities and other regulated
companies. The PSC has broad jurisdiction over matters pertaining to the investor owned electric and gas

utility companies, water and wastewater companies, telecommunications companies, motor carriers of
household goods, hazardous waste disposal, and taxicabs.” https:/psc.s¢.gov/about-us-0/history. As the

' Black’s Law Dictionary explains an “ex parte communication” as “[o]n one side only; by or for one party; done
for, in behalf of, or on the application of, one party only. A judicial proceeding, order, injunction, etc., is said to be
ex parte when it is taken or granted at the instance and for the benefit of one party only, and without notice to. or
contestation by, any person adversely interested.” hitps:/thelawdictionary.ore/ex-parte/.

2 The action before the PSC is In Re: Joint Application and Petition of the South Carolina Electric & Gas Company
and Dominion Energy, Inc. for review and approval of a proposed business combination between SCANA Corporation
and Dominion Energy, Inc., as my be required and for a prudency determination regarding the abandonment of the

V.C. Summer Units 2&3 Project and Associated merger benefits and cost recovery plan, {Dominion Energy) Docket
No. 2017-370-E.




PSC notes on its website, “an Allowable Ex Parte Communication Briefing is a communication that is
conducted in accordance with S.C. Code Ann. 58-3-260(C)6). Communications, directly or indirectly,
regarding any law or fact, or other matter that is reasonably expected to become an issue in a proceeding

may be conducted before the commission, if properly noticed, consistent with the directives of S.C. Code
Ann. 58-3-260. hitps://psc.s¢.goviallowable-ex-parte-briefings.

Moreover, SC Code Ann. Section 8-3-30.(B), provides that the PSC commissioners and
commission employees are bound by the Code of Judicial Conduct, as contained in Rule 501 of the South
Carolina Appellate Court Rules, except as provided in Section 58-3-260, and the State Ethics Commission
must enforce and administer those rules pursuant to Section 8-13-320. In addition, commissioners and
commission employees must comply with the applicable requirements of Chapter 13 of Title 8, that is the
Ethics Act. Thus, in certain circumstances, as delineated in Section 58-3-260(C)6), an ex parte
communication briefing is permitted by the PSC.

The Commitiee further notes that the Speaker of the SC House of Representatives, James H. “Jay”
Lucas, in his official capacity as the Speaker, intervened in the Dominion Energy matter pending before the
PSC in February 2018. In his Petition to Intervene, the Speaker explained that he had “the authority to act
on behalf of the House of Representatives.” He noted that the House had a substantial interest in the issues
to be considered in this proceeding as the House was “currently drafting legislation related to the
abandonment by SCE&G of the V.C. Summer Nuclear Units 2 and 3.” Petition to Intervene of James H.
“Jay” Lucas. in his official capacity as speaker of the SC House of Representatives. See S.C. Code Ann. §
2-3-110 (The Speaker is designated as the department head and chief administrative officer of the
House of Representatives). See also, H. 3744, which would authorize the Speaker to initiate or

intervene in any action on behalf of the House as an institution or in his official capacity, whether
ot not the House is in session.

IL Whether it was permissible for the House Member to participate in the
allowable Ex parte Communication

The Rules of Conduct for the Ethics, Government Accountability, and Campaign Reform
Act of 1991, (the Ethics Act). Specifically, S.C. Code § 8-13-700(A), provides:

No public official, public member, or public employee may knowingly use his official
office, membership, or employment to obtain an economic interest for himself, a family
member, an individual with whom he is associated, or a business with which he is
associated. This prohibition does not extend to the incidental use of public materials,
personnel, or equipment, subject to or available for a public official's, public member's, or
public employee's use that does not result in additional public expense.

S.C. Code § 8-13-700(A). (emphasis added). Pursuant to Section 8-13-100(11), economic interest
means:

an interest distinct from that of the general public in a purchase, sale, lease, contract, option,
or other transaction or arrangement involving property or services in which a public

official, public member, or public employee may gain an economic benefit of fifty dollars
or more.




This definition does not prohibit a public official, public member, or public employee from
participating in, voting on, or influencing or attempting to influence an official decision if
the only economic interest or reasonably foreseeable benefit that may accrue to the public
official, public member, or public employee is incidental to the public official's, public
member's, or public employee's position or which accrues to the public official, public
member, or public employee as a member of a profession, occupation, or large class to no
greater extent than the economic interest or potential benefit could reasonably be foreseen
to accrue to all other members of the profession, occupation, or large class.

Section 8-13-100(11). In the instant scenario, the Member, a utility ratepayer, would have a large
class exemption as a SCE&G ratepayer. Thus, this exemption would permit him to attempt to
influence an official decision, that is the payment of a $1,000 refund to SCE&G customers.

The bigger concern is that the Member was using his official position as a Member of the
House of Representatives (House)to influence the PSC’s official decision without the authorization
of the House. In The Senate, by and through Leatherman v. McMaster, 821 S.E.2d 908 (2018), in
the original jurisdiction of the S.C. Supreme Court, the President Pro Tempore of the Senate
requested the Supreme Court to declare invalid the Governor’s recess appointment to the office of
Chairman of the Board of Directors for the Public Service Authority (Board). The Court noted that
whether the President Pro Tempore had the authority to bring this action regarding the Governor’s

appointment to the Board was an issue that had not been previously addressed but nor was it raised
by the parties. The Court stated:

However, the limitations on the power of an individual senaior to bring an action in
furtherance of Senate business are well-established under federal law. In Reed v. County
Commissioners of Delaware County, Pennsylvania, 277 U.S. 376 (1928), the Supreme
Court of the United States held that Senators of a special committee created by the United
States Senate could not sue without express authorization from the Senate to do so. 277
U.S. at 389; see also Alissa M. Dolan & Todd Garvey, Cong. Research Serv., R42454,
Congressional Participation in Article III Courts: Standing to Sue 11 (2014) (stating "an
institutional plaintiff has only been successful in establishing" the authority to bring suit
"when it has been authorized to seek judicial recourse on behalf of a house of Congress").
Lower federal courts have relied on Reed and the proposition for which it stands to dismiss
lawsuits brought by individual members of Congress, and even lawsuits brought by
committees of the House or Senate, without express authorization by the House or Senate.
See, e.g., In re Beef Indus. Antitrust Litig., 589 F.2d 786, 791 (5th Cir, 1979) (requiring
dismissal of appeal without any decision on the merits where the House subcommittee
chairmen "failed to obtain a House resolution or any other similar authority before they
sought to intervene in the . . . case"); see also United States v. Am. Tel. & Tel. Co., 551
F.2d 384, 391 (D.C. Cir. 1976) (finding the House resolution sufficiently authorized the
chairman of a subcommittee to represent the House in the lawsuit); Senate Select Comm.
on Presidential Campaign Activities v. Nixon, 498 F.2d 725, 727 (D.C. Cir. 1974) (noting
the Senate Select Committee had authorization to sue and enforce subpoenas against the
President pursuant to a Senate resolution expressly authorizing the committee to do so);
Comm. on Oversight & Gov't Reform v. Holder, 979 F. Supp. 2d 1, 21 (D.D.C. 2013)
(finding House committee could initiate an action to enforce subpoena where "the House




of Representatives . . . specifically authorized the initiation of [the] action to enforce the
subpoena"); Comm. on Judiciary, U.S. House of Representatives v. Miers, 558 F. Supp. 2d
53,71 (D.D.C. 2008) (concluding the House Committee on the Judiciary could bring civil
action where the Committee "ha[d] been expressly authorized by House Resolution to
proceed on behalf of the House of Representatives as an institution") (emphasis removed
from original). Despite these concerns, we will address the merits of the Senate's challenge
to the Governor's recess appointment of Condon. In future actions, however, the Court
must examine the President Pro Tempore's threshold authority to bring the action. In any
given case, such authority could derive from a majority vote of the members of the Senate
as to the individual case, or it could derive from a rule or statute granting the President Pro
Tempore such authority without the need for specific authorization by vote,

Id at 910. (emphasis added). See also, Newman v. Richland County Historic Preservation Com’n.
325 8.C. 79, 480 S.E.2d 72 (1997} (Commissioner serving on the Commission did not have
standing to bring a declaratory judgement action against his own Commission),

In the instant matter, Committee finds that the Member, in his official capacity, did not
have the express authorization from the House to engage in permissible ex parte communication
with the PSC on the Dominion Energy matter, The Committee further finds that the Member's
subsequent action by sending a letter to the PSC requesting that his name be removed from the
notice for the permissible ex parte hearing was the better course of action for handling this matter.

CONCLUSION

In summary, the Committee finds that a Member, in his official capacity, may not
participate in a permissible ex parfe communication with the PSC when the Member is not
officially authorized by the House to engage in such action.

Adopted February 6, 2019,
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ADVISORY OPINION 2019 - 4

The House Legislative Ethies Committee received a request from a Member-for an advisory
opinion, The Member questioned whether it was a violation of the Ethics Act for he or she to directly
advocate and support funding for a univetsity in the applicable section of the General Appropriations bill
when the Membert’s family member serves on the university’s board of trustees (Board). The Member
explained that the applicable Board is the final authority and the governing body of university, its colleges,
outreach programs, and ancillary functions. The Member noted that the Board establishes the general
policies of the university, defines educational programs, and apptoves annual budgets. Further, the Member
reported that the Board members do not earn any compensation; they only receive a per diem and

‘reimbursement of their actual expenses for meals and lodging. The Membet stated that some Board trustees
also receive access to university functions or sporting events as allowed for by the trustee’s position,

Pursuant to House Rule 4.16C.(5), the Committee renders the following advisory opinion,
DISCUSSION

Pursuant to the Ethics, Government Accountability, and Campaign Reform Act of 1991,
regarding conflicts of interests, S.C. Code Ann, § 8-13-700(B) provides:

(B) No public official, public member, or public employee may make, participate in making, or in
any way attempt to usc his office, membership, or employment to influence a governmental
decision in which he, a family member, an individeal with whom he is associated, or a business
with which he is associated has an economic interest. A public official, public member, or public
employee who, in the discharge of his official responsibilities, is required to take an action or
make a decision which affects an economic interest of himself, a family membet, an individual
with whom he is associated, or a business with which he is associated shall:

(1) prepare a written statement describing the matter requiring action or decisions and the nature
of his potential conflict of interest with respect to the action or decision;

(2) if the public official is a member of the General Assembly, he shall deliver a copy of the
statement to the presiding officer of the appropriate house. The presiding officer shall have the
statement printed in the appropriate journal and require that the member of the General Assembly



be excused from votes, deliberations, and other action on the matter on which a poteatial conflict
exists.

4

S.C. Code Ann. § 8-13-700(B). {emphasis added). See also House Ethics Commitiee Advisory Opinion 92-
i1, which concerns potential conflicts of interests and voting on the General Approptiations bill; SEC
A02004-001 which provides regarding a conflict of interest, “Section 8-13-700(B) requires that, in the
event of a conflict of interest, a public official must recuse himself from patticipating in certain

governmental actions ot decisions. The public official is prohibited from voting, deliberating, or taking any
action related to the conflict,”

Further, Section 8-13-100 (15) defines a “family member” as:

(a) the spouse, parent, brother, sister, child, mother-in-law, father-in-law, son~in~.law, daughter-in-
law, brother-in-law, sister-in-law, grandparent, or grandchild;
(b) a member of the individual's inmediate family,

Section 8-13-100(15).{emphasis added). The Member advised House Ethics Counsel that his or family
member met the definition of a family member pursuant to the Ethics Act,

Also, Section 8-13-100(1 1 )(a) states that “economic interest” means “an interest distinct from that
of the general public in a purchase, sale, lease, contract, option, or othet transaction or arrangement
involving property or services in which a public official, public member, or public employee may gain an
econotnic benefit of fifty dolars ot more.” In the instant scenario, the Committee finds that the Member’s
family member, as a Trustee for a university, is only compensated per diem, actual expenses, and access to
university functions or sporting events as allowed for by the trustee’s position, Thus, the Committee finds
that this would not constitute an “economic interest” that would require the Member to abstain from voting
on the University’s section of the budget in the General Appropriations bill.

CONCLUSION

In summary, a Member, whose family member serves on a university Board, may directly
advocate and support funding for the university in the applicable section of the General
Appropriations bill since the Member’s family member does not have an ecohomic interest from
his or her service as a trustee on the Board,

Adopted February 12, 2019.
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ADVISORY OPINION 2019 - 5

The House Legislative Ethics Committee (“Committee”) received a request from a
Member/Lawyer for an advisory opinion related to the Rules of Conduct. The Member/Lawyer
serves as an ex officio board member of a state agency. As a practicing attorney, he represents
state agencies in legal matters wherein the Member/Lawyer’s attorney fees and litigation costs are
paid for by a third party, a governmental insurance operation, which is a division of the state
agency for which he serves as an ex office member. The Member/Lawyer questioned whether he
could continue to represent stale agencies through the governmental insurance operation while
serving as an ex officio board member for the state agency. In the alternative, the Member/Lawyer

questioned whether he could abstain at the board meeting of the state agency when matters of the
government agency are discussed and voted on.

Pursuant to House Rule 4.16C.(5), the Commitiee renders the following advisory opinion.

DISCUSSION

- The Committee, the Senate Ethics Committee, and the State Ethics Commission have
issued numerous Advisory Opinions setting forth the proper procedure to which a public official

must adhere when required to take an official action on a matter that would affect the economic
interest of a business with which he is associated. '

A public official may not knowingly use his office to obtain an economic interest for
himself, a family member, an individual with whom he is associated, or a business with which he

" A non-exhaustive list of such opinions follows: Committee Advisory Opinion 2017-4, 2017-1, 2016-3,
92-37, 92-19, and 92-14; Senate 1997-3 and 1996-2; State Ethics Commission Advisory Opinion

AO2015-003, AO2010-003, AO2009-005, AO2000-11, A092-14, AD92-77, A092-115, A092-152, and
A095-10,



is assoctated. S.C. Code Ann. § 8-13-700(A). Additionally, a public official may not make,
participate in making, or in any way attempt to use his office to influence a governmental decision
in which he, a family member, an individual with whom he is associated or a business with which
he is associated has an economic interest. S.C. Code Ann, § 8-13-700(B) Further, section 8-13-
700(B) requires that, in the event of a conflict of interest, a public official must recuse himself
from participating in certain governmental actions or decisions.

The Committee now applies this to the scenario before us. The governmental insurance
operation is a division of the state agency for which the Member serves as an ex officio board
member. The governmental insurance operation performs a number of functions, one of which is
to retain law firms to represent individual state agencies in liability actions. The Committee is
informed and believes that currently there are sixty-five law firms which are approved to handle
these matters. Firms are retained on a rotating basis unless an individual agency expressiy chooses
a specific firm to handle a certain matter. As such, the Committee finds that the Member and his
or her firm can continue to represent state agencies through the governmental insurance operation
while serving as an ex officio board member for the state agency, The Committee notes that the
Member should list on his or her Statement of Economic Interests under Income and Benefits the
income eamed from representing an agency when the fees and costs are paid by the governmental
insurance operation for representing an agency client. See S.C. Code Ann, § 8-13-1120(A)(2).

Further, the Committee advises that issues directly affecting a Member’s economic
interests will necessitate following the recusal protocols of Section 8-13-700(B). Thus, the

Member should abstain at the board meeting of the state agency when matters of the government
agency are discussed and voted on,

CONCLUSION

Thus, the ethics laws specifically spell out that a Member may not use his office to obtain
an economic interest for himself or herself or a business with which he is associated. At no time
does the ethics code deter a Member of the House from carrying out the duties of his office or
other officers he may hold by virtue of his or her office unless there is a clear, personal conflict
that would personally benefit the Member, his family, or a business with which he is associated.
The Committee finds that the Member and his or her firm can continue to represent state agencies
through the governmental insurance operation while serving as an ex officio board member for the
state agency. The Member should list on his or her Statement of Economic Interests under Income
and Benefits the income earned from representing an agency when the fees and costs are paid by
the governmental insurance operation for representing an agency client. Finally, the Member
should abstain at the board meeting of the state agency when matters of the government agency
are discussed and voted on following the recusal protocols of Section 8-13-700(B).

Adopted March 27, 2019.
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ADVISORY OPINION 2019 - 6

The House Legislative Ethics Committee (HEC) received a request from a House Legisiative
Caucus Committee (Committce) for an advisory opinion, The Committee questioned what were the
appropriate steps pursvant o the Ethics Act by the Committee when asked by a contributor to be reimbursed
for a contribution made due to an administrative accounting crror on the contributor’s part. Specifically,
the Committee received a contribution in February 2019, which the Committee deposited into the operations
account. The contributor subsequently contacted the Executive Director and requested a refund of the
contribution due to an administrative accounting error on the contributor’s part. After this action occurs,
the contributor plans to reissue the contribution to the Committee from the correct account. The Committee
requests guidance on propetly reporting the contributions to the Committee’s operating account.

Pursuant to House Rule 4.16C.(5), the HEC renders the following advisory opinion.

DISCUSSION

Pursuant to the Ethics, Government Accountability, and Campaign Reform Act of 1991
(the Ethics Act), “Legislative Caucus Committee" means:

(a) a committee of either house of the General Assembly controlled by the caucus of a
political party or a caucus based upon racial or ethnic affinity, or gender; however, each
house may establish only one committee for each political, racial, ethnic, or gender-based
affinity; :
(b) a party or group of either house of the General Assembly based upon racial or ethnic
affinity, or gendet;

(c) "legislative caucus committee” does not include a "legislative special interesi caucus”
as defined in Section 2-17-10(21).

S.C. Code Ann. Section 8-13-1300(21). Furthermore, “Committee; is defined as
an association, a club, an organization, or a group of persons which, to influence the
outcome of an elective office, receives contributions or makes expenditures in excess of




five hundred dollars in the aggregate during an election cycle, It also means a person who,
to influence the outcome of an elective office, makes:

(a) contributions aggregating at lcast twenty-five thousand dollars during an election cycle
to or at the request of a candidate or a committee, or a combination of them; or

(b} independent expenditures aggregating five hundred dollars or more during an election
cycle for the election or defeat of a candidate.

"Committee” includes a party committee, a legislative caucus committee, a noncandidate
committee, or a committee that is not a campaign committee for a candidate but that is
organized for the purpose of influencing an election,

Section 8-13-1300(6).

S8.C. Code Ann. Section 8-13-1308, regarding the filing by candidates and committees provides, in
part,

(G) Notwithstanding any other reporting requirements in this chapter, a political party, legislative
caucus commitiee, and a party committee must file a certified campaign report upon the receipt of
anything of value which totals in the aggregate five hundred dollars or more. For purposes of this
section, "anything of value" includes contributions received which may be used for the payment of
operation expenses of a political party, legislative caucus committee, or a party committee. A
political party also must comply with the reporting requirements of subsections (B), (C), and (F) of
Section 8-13-1308 in the same manner as a candidate or comrittee.

{H) A committee that solicits contributions pursuant to Section 8-13-1331 must certify compliance
with that section on a form prescribed by the State Ethics Commission,

8.C. Code Ann. Section 8-13-1308. (emphasis added). See also, State Ethics Commission’s Opinion AQ92-
081 (“The SC Legislative Black Caucus would be limited to accepting charitable contributions of no more
than $3,500 to its campaign committee account. No restriction would apply if such contributions are
accepted through another community education account and are not utilized to contribute to the campaign
account or to support candidates.”). Thus, a Committee is required to disclose contributions used for
administrative purposes by filing a quarterly Operating Disclosure repott. However, the reporting of the

Committee’s expenditures is not required. The IIEC further understands that administrative purposes would
include the Commiittee’s staff salaries, food, reat, ctc.

Previously, the HEC reaffirmed in House Ethics Committee Advisory Opinion 2017-16, a Member
may use his or her campaign funds to make a contribution to a state or local political party or political
caucus because contributions to political groups are considered office-telated expenses. However, the

Member may only donate to the political caucus or party’s administrative account, not to its campaign
account,

In the instant matter, the Committee was requested to reimburse a contribution made in an
administrative error by the Contributor, The Committee, however, must report this contribution made in
February 2019 on its April 2019 quarterly Operating Disclosure. Since the Committee is not required to
report expenditures, the Committee will be unable to report the reimbursement of the February 2019
contribution. When the replacement contribution is received, the Commitiee will be required to report this
contribution on its next quarterly Operating Disclosure report. In order for the Committee’s “Contributions
on Hand” at period’s end to match the applicable Committee’s bank account ending balance, the Committee
will need to amend its April 2019 quarterly Operating Disclosure report and delete the original contribution.
Further, the Committee should send a letter to the Chairman of the Ethics Committee explaining why it was
required to take this action. The Committee will also need to report the replacement contribution on the




next quarterly Opetating Disclosure report. The HEC notes that the State Ethics Commission’s website will
reflect both the original and amended Aptil 2019 Operating Disclosute report for the Committee.

CONCLUSION

In summary, the HEC finds the Committee should report the initial contribution in
February 2019 on the Committee’s April 2019 Operating Disclosure report. When the replacement
contribution is received from the contributor, that contribution should be reflected on the
Commiltee’s next Operating Disclosure report, While the Committee is not requited to report the
reimbursement of the original conttibution on the Committee’s Operating Disclosure report, the
Committec should send the Chairman of the Ethics Committee a letter explaining that a

reimbursement was made and that was the reason for amendment of the April 2019 Operating
Disclosure report deleiing the original contribution.

Adopted April 11, 2619,
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ADVISORY OPINION 2019 - 7

The House Legislative Ethics Committee received a request from a Member for an advisory
opinion. Specifically, the Member explained that he or she is assisting a constituent by arranging a meeting
with a contact at the SC Department of Education. The Member stated that the constituent is publishing a
book with a publisher, and the book may be a helpful resource to children in SC schools. The Member
noted that he or she also does some work with a magazine, which is a subsidiary of the publisher. The
Member, however, earns no income directly from the publisher. The Member reported the compensation

he or she earns is derived from the magazine and is related to the contacts made for a series of articles that
are published.

Pursuant to House Rule 4.16C.(5), the Committee renders the following advisory opinion.
DISCUSSION

Pursuant to the Ethics, Government Accountability, and Campaign Reform Act of 1991,
regarding conflicts of interests, S.C. Code Ann. § 8-13-700 provides:

(A) No public official, public member, or public employee may knowingly use his official
office, membership, or employment to obtain an economic interest for himself, a family
member, an individual with whom he is associated, or a business with which he is associated.
This prohibition does not extend to the incidental use of public materials, personnel, or
equipment, subject to or available for a public official's, public member’s, or public employee's
use that does not result in additional public expense.

(B) No public official, public member, or public employee may make, participate in making,
or in any way attempt to use his office, membership, or employment to influence a
governmental decision in which he, a family member, an individual with whom he is
associated, or a business with which he is associated has an economic interest. A public official,
public member, or public employee who, in the discharge of his official responsibilities, is
required to take an action or make a decision which affects an economic interest of himself, a




family member, an individual with whom he is associated, or a business with which he is
associated shall;

(1) prepare a written statement describing the matter requiring action or decisions and the
nature of his potential conflict of interest with respect to the action or decision;

(2) if the public official is a member of the General Assembly, he shall deliver a copy of the
statement to the presiding officer of the appropriate house. The presiding officer shall have the
statement printed in the appropriate journal and require that the member of the General
Assembly be excused from votes, deliberations, and other action on the matter on which a
potential conflict exists.

§.C. Code Ann. § 8-13-700(A)-(B). (emphasis added).

S.C. Code Ann. § 8-13-100(11)(a) states that “economic interest” means “an interest distinct from
that of the general public in a purchase, sale, lease, contract, option, or other transaction or arrangement
involving property or services in which a public official, public member, or public employee may gain an
economic benefit of fifty dollars or more. ” (emphasis added).

Helping constituents, that is, the people public officials have been elected to represent, is part of
the official position or responsibilities of a House Member. In the instant scenario, the Member is assisting
a constituent by arranging a meeting with a contact at the SC Department of Education. The constituent has
a contract with a publishing company for a book that may be a resource for children in the SC public
schools. Assisting the constituent by arranging a meeting is part of the role that a Member may have in his
or her official position. While the Member has advised he or she earns income from a magazine, a subsidiary
of the publisher, the Member earns no income from the publishing company. In this situation, the
Committee finds that it is not a conflict of interest for the Member to assist the constituent with arranging
a meeting with a contact from the SC Department of Education since the Member does not have any
economic interest obtained from the publishing company pursuant to SC Code Ann Section 8-13-700.

CONCLUSION

In summary, the Member does not have a conflict of interest if the Member assists a constituent
who is publishing a book with a publishing company. Specifically, the Member may arrange a meeting with
a contact from the SC Department of Education since the Member does not have any economic interest
obtained from the publishing company pursuant to SC Code Ann Section 8-13-700. The Member only eamns
income from a magazine, which is a subsidiary of the publishing company.

Adopted September 12, 2019.
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ADVISORY OPINION 2019 - 8

The House Legislative Ethics Committee (HEC) received a request for an advisory opinion
from a Member regarding an anonymous comment the House Legislative Oversight Committee
(HLOC) received pertaining to an email the Member sent to potential stakeholders encouraging
their public input about an agency under study. The Member explained that the HLOC initiated a
study of the South Carolina Housing and Development Authority (Housing Authority) and that
public input is a comerstone of the HLOC’s process. Specifically, the Member sent an email on
May 28, 2019 to potential stakeholders, which stated as follows:

The House Legislative Oversight committee has started a study of the SC Housing
and Finance Development Authority. Stakeholders are invited to provide comment
about the organization’s strength’s weaknesses, threats and opportunities. I want to
strongly encourage you to participate in this process: You can submit anonymous
comments online or you can testify in person to the sub-committee. We all know
this agency has done some things, but we also know they are “wanting” in several
areas. With their new leadership and this process, I believe we can help shape their
future...

Email from a HLOC Member (May 28, 2019, 11:21 EST) (on file with author).
On or about June 26, 2019, the HLOC received an anonymous comment pertaining to the

Member’s efforts to encourage public input about the agency under study. The comment is as
follows:

June 26, 2019 Why is [Member}, a member of the House Oversight Committee, calling
and sending official memos to groups [Group] and individuals, soliciting
them to manufacture (positive only) comments and testimony about this
agency? How is this ethical?




Letter from Anonymous, to H. Legis. Oversight Comm. (June 26, 2019) (on file with House Legis.
Oversight Comm.). '

Pursuant to House Rule 4.16C.(5), the Committee renders the following advisory opinion.
DISCUSSION

As background, S.C. Code Ann. § 2-2-20 provides for the establishment of HLOC as
follows:

(A) Beginning January 1, 2015, each standing committee shall conduct oversight studies
and investigations on all agencies within the standing committee's subject matter
jurisdiction at least once every seven years in accordance with a schedule adopted as
provided in this chapter.

(B) The purpose of these oversight studies and investigations is to determine if agency
laws and programs within the subject matter jurisdiction of a standing committee:

(1) are being implemented and carried out in accordance with the intent of the General
Assembly; and

(2) should be continued, curtailed, or eliminated.

(C) The oversight studies and investigations must consider:

(1) the application, administration, execution, and effectiveness of laws and programs
addressing subjects within the standing committee's subject matter jurisdiction;

(2) the organization and operation of state agencies and entities having responsibilities for
the administration and execution of laws and programs addressing subjects within the
standing committee's subject matter jurisdiction; and

(3) any conditions or circumstances that may indicate the necessity or desirability of
enacting new or additional legislation addressing subjects within the standing committee's
subject matter jurisdiction.

S.C. Code Ann. § 2-2-20. Thus, HLOC serves as an investigative committee which issues
a report on the agency studied rather than as a policy-making committee which votes on
proposed legislation. Any House Member may file legislation to implement HLOC’s
recommendations,
Seehttp://www scstatehouse.gov/CommitteeInfo/House LegistativeOversightCommittee/HouseLe
gislativeOversightCommitteeBrochure pdf.

As part of HLOC’s study. the Committee solicits written comments, which are posted
online, from the public regarding the Agency under review.

The anonymous comment herein discussed alleges that the Member solicited individuals
to “manufacture (positive only) comments.” Letter from Anonymous, to H. Legis.
Oversight Comm. (June 26, 2019) (on file with H. Legis. Oversight Comm.). Yet, a plain
examination of the email sent by the Member invited individuals to comment about the
“strength’s weaknesses, threats and opportunities.” Email from a HLOC Member (May 28,
2019, 11:21 EST) (on file with author). As such, there exists no violation of the South




Carolina Ethics Act or the Rules of the South Carolina House of Representaiives for a
Member to encourage public comment about an agency under study by the HL.OC,

CONCLUSION

In summary, a Member of the HLOC may encourage or solicit public comment
about an agency under study by the HLOC, and such action is not an ethical violation.

Adopted September 12, 2019.
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ADVISORY OPINION 2018 - 1

The House Legislative Ethics Committee (HEC) received a request from a Member for an
advisory opinion. The Member requested clarification as to whether campaign funds can be used
to pay a Member or candidate’s attorney’s fees. For example, the Member explained that if a
Member or candidate was under investigation for potential ethics or criminal violations due to the
position he held as a Member or candidate, would the Member or candidate be allowed to use his
campaign funds to pay for his attorney’s fees?

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisory opinion.
DISCUSSION

It is a fundamental principle in common law that there is an absolute presumption of
innocence to any accused unless and until guilt is proven beyond any reasonable doubt, See Coffin
v. United States, 156 U.S. 432 (1895); Taylor v. Kentucky, 436 U.S. 478 (1978). Both the United
States and South Carolina Constitutions also mandate an individual be afforded due process of law

prior to the denial of life, liberty, or property. See U.S. Const. art. XIV, § 1; S.C. Const, art. I, §
3. Further, S.C. Code Ann. § 8-13-1348(A) provides:

No candidate, committee, public official, or political party may use campaign funds to
defray personal expenses which are unrelated to the campaign or the office if the candidate
is an officeholder nor may these funds be converted to personal use. The prohibition of this
section does not extend to the incidental personal use of campaign materials or equipment

nor to an expenditure used to defray any ordinary expenses incurred in connection with an
individual’s duties as a holder of elective office.

Thus, the Member may use his or her campaign funds to pay for expenses, including legal
expenses, provided the expenses are related to the office held or a campaign.



Two prior HEC Advisory Opinions, 2013-2 and 2014-2, addressed the issue whether a
Member could pay his attorney fees from his campaign funds. Specifically, HEC Advisory
Opinion 2013-2, concluded that legal expenditures stemming from lawsuits regarding who should
appear on the ballot to insure the integrity of the election “cause legal expenses that likely directly
stem from one’s election, one’s campaign,” and, therefore, were proper. In HEC Advisory Opinion
2014-2, the Committee found it was appropriate for a Member to use campaign funds to reimburse
himself for the legal expenses paid with his personal funds associated with a legal action
challenging the party’s decision to place his opponent on the ballot when his opponent had not
filed his candidacy paperwork properly. However, in HEC Advisory Opinion 2013-2, the HEC
cautioned “that this holding does not reach lawsuits resulting from a candidate’s personal
misconduct. Like all determinations on whether campaign funds are properly used, this analysis
must be fact specific.” HEC Advisory Opinions, 2013-2.

The Committee finds that campaign funds should not be used for legal expenses that arise
from any case in which the allegations are unrelated to the office held or a campaign. In addition,
there may be instances in the civil or criminal area in which a Member or candidate is accused of
personal misconduct, including but not limited to, harassment, assault, battery, bribery, etc. In such
actions of alleged personal misconduct, legal expenses would not be covered even if they were
alleged to have occurred during a campaign or at a location involving the exercise of the duties of
a Member’s office or a campaign location or campaign event.

While the Committee is bound by the constitutional protections and S.C. Code Ann. § 8-
13-1348(A) as cited herein, the Committee urges caution and restraint by Members and candidates
with regard to the use of campaign account funds in this area. Rulings on these issues would be
highly fact specific and decided on a case by case basis depending on the particular facts associated
with each case. As such and although not required, the preference of the Commitiee is that
Members use personal funds for legal expenses related to the office held or a campaign and seek
subsequent reimbursement upon said claims or charges being dismssed, nolle prossed, or a finding
of not guilty. The Committee also reminds Members and candidates that it retains the right to use
all remedies available under the law to seek recovery of campaign funds improperly used by a
Member or candidate to cover ineligible legal expenses or campaign-funded legal expenses where
the Member or candidate is subsequently convicted of unlawfu! conduct.

CONCILLUSION

In summary, a Member or candidate may use campaign funds to pay attorney fees if under
investigation related to the office held or a campaign. However, the Committee could seek
recovery of said funds from the Member or candidate upon a guilty plea or conviction of
wrongdoing. In such actions of alleged personal misconduct, legal expenses would not be covered
even if they were alleged to have occurred during a campaign or at a location involving the exercise
of the duties of a Member’s office or a campaign location or campaign event.

Further, where a Member or candidate is under a subpoena related to the office held or a

campaign, the Member or candidate may use campaign funds for legal fees and other expenses
incurred and necessary to comply with said subpoena.

Adopted February 6, 2018,
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The House Legislative Ethics Committee (HEC) received a request from several but not
all the Members of a local delegation for an advisory opinion. The Members questioned whether
they can use their individual campaign funds to make a contribution to the South Carolina Public
Interest Foundation (Foundation), a South Carolina Not for Profit Corporation founded in 2005
and in good standing with the state of South Carolina at the time of this inquiry. The inquiry is
whether they can make a contribution to this not for profit corporation for legal fees associated
with the lawsuit brought against Greenville Health System (GHS). They explained in their
“concerns were with GHS’s change of delegation of authority based on Act 432 of 1947
Specifically, they stated that “the issue with GHS [wals concerning assets including property as
well as responsibilities designated by Act 432 that were transferred away by restructuring.” They
further explained that. their actions were based upon their duty and responsibility as elected
Representatives of [their] respective areas to act upon [their] constituents behalf,”

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisory opinion.
DISCUSSION

Act 432 of 1947

Initially, some background on Act 432 of 1947 is necessary in order to address the
Members’ question as noted above. The Act was passed by the General Assembly after it found
thai there existed a lack of hospital facilities in Greenville County and determined to remedy the
condition. Section 1, Act 432 of 1947. The legislature’s investigation found that the existing
municipally-owned hospital, constructed and paid for by the taxpayers of the City of Greenville
was adequate for residents of the City of Greenville but not the residents of the entire County. 1d.

" It appears that Act 432 has been amended numerous times.



The General Assembly ascertained that the most practical and economical solution would be for
the County of Greenville to take over the hospital to expand its facilities and operate it for the
benefit of all Greenville County residents. 4. In doing so, certain conditions were to be met,
including conveyance “to an independent Board, free from the control of the corporate authorities
of the City or the County and charged with duty of operating said hospital and its expanded
facilities for the benefit of the taxpayers and residents of Greenville County.” /d. at 1146, Thus,

this Act created a special purpose district of this State. The County delegation has authority to
appoint members to the Board. /4. at 1150,

The Foundation representing plaintiffs, among whom were several legislators from the
Greenville County Delegation, filed suit against the GHS and several other defendants stating that
“this case addresses the GHS Trustees’ abdication of government over a special purpose district,
and the unconstitutional conveyance of public assets worth several billion dollars to private
entities,” See, Supplemental and Amended Complaint, Court of Common Pleas, Greenville
County, Civil Action No. 2016-CP-23-05148, p. 1, filed on February 19, 2018. The lawsuit alleged
that the Members of the Greenville Delegation had standing to sue as the members of the
Delegation as the Delegation had the right to select the trustees to govern, operate, and maintain
GHS, known as Old GHS in the complaint. See Paragraph 14, Supplemental and Amended
Complaint, Court of Common Pleas, Greenville County, Civil Action No. 2016 -CP-23-05 148, p.
3. According to Paragraph 15, the defendants leased and otherwise conveyed “substantially all of
old GHS assets, operations, maintenance, governance, and authority to other new, private entities
over which the Old GHS Board has no authority.” Id. at p. 4. Thus, the Supplemental and Amended
Complaint alleged that the governance of the old GHS, entrusted to the GHS Board of Trustees by
Act 432 of 1947, was a duty that was not delegable under the law of South Carolina and that the
Board could not simply convey away that responsibility to a private, self-selected, self-
perpetuating board, with no connection to Greenville County, and no accountability to the people
of Greenville County and their elected representatives. Id, at pp. 4-8.

Use of Campaign Funds

S.C. Code Ann. § 8-13-1348(A) provides:

(A) No candidate, committee, public official, or political party may use campaign funds
to defray personal expenses which are unrelated to the campaion or the office if the
candidate is an officeholder nor may these funds be converted to personal use. The
prohibition of this subsection does not extend to the incidental personal use of campaign
materials or equipment nor to an expenditure used to defray any ordinary expenses
incurred in connection with an individual’s duties as a holder of elective office.

S.C. Code Ann. § 8-13-1348(A) (emphasis added),

Previously issued House Ethics Committee Advisory opinions have addressed the issue of
donations of campaign funds to charitable organizations. House Ethics Committee Advisory
Opinion 2016-2, known as the Laundry List opinion, found that contributions to charitable
organizations, including churches and schools, was a permissible campaign expenditure as it was
the type incurred in relation to the office held. However, the Committee noted that “the candidate



or member may not contribute campaign funds to any charitable organization or church which the
candidate, the Member, their immediate family or business with which they are associated, derive

a personal and financial benefit.” House Ethics Committee Advisory Opinion 2016-2, Section I,
Subsection 2, pages 5-6.2

House Ethics Committee Advisory Opinion 2017-11 reached a similar conclusion allowing
the donation of campaign funds to the Korean War Veterans Association, Inc. (KWVA) for
construction of the Wall of Remembrance (Wall) at the Korean War Memorial in Washington,
D.C. KWVA met the charitable purposes component for the donation to be permissible in
conjunction with the admonition that the candidate or Member could not make & donation to a
charitable organization in which the candidate or Member, his immediate family, or business with
which they are associated, derives a personal and financial benefit.

The Committee notes that the State of California follows a similar rule regarding use of
campaigh funds for charitable purposes: campaign funds may be donated to a nonprofit corporation
if (1) the organization is a bona fide charitable, educational, civic, religions, or similar tax exempt,
nonprofit organization; (2) the donation is reasonably related to a political, legislative, or
governmental purpose; and (3) the donation will not have a material financial effect on the
candidate, the candidate’s immediate family or those closely involved in the campaign’s finances.?

In the instant case, the Foundation is a 501(c)(3) organization as designated under the
Internal Revenue Code. The organization is “a public service organization whose goal is defending
South Carolina’s Constitution from violation by governments, deterring violations of its statutory

and common law by governments and promoting the rule of law.” Specifically, the Foundation
“uses litigation rather than political persuasion to meet its goals.” Id.

Therefore, the Committee finds that since the Foundation is a 501(C)(3) organization and
none of the Delegation Members, their immediate family, or the business with which they are

associated, derive a personal and financial benefit, then it is permissible to use their campaign
funds to make a contribution to the Foundation.

CONCLUSION ‘

In summary, each Member of the local delegation may use his or her campaign funds to
make a contribution to the Foundation, a 501 (c)(3) organization, provided that neither the Member,
his or her immediate family, nor business with which they are associated, derives a personal and
financial benefit. However, the Member should specifically note on his or her campaign disclosure
report that it is an expenditure to a charitable organization, that is, the Foundation.

Adopted March 22, 2018.

2 Senate Ethics Opinion 1997-2 noted that “charitable giving and charitable good works is a longstanding function of
elected officials, especially Members of the Senate of South Carolina.”
* Donating Campaign Funds to Non-Praofits Under the Political Reform Act, INST. FOR LOCAL Gov'T,
http://www.ca-ilg.org/sites/main/ﬂles/ﬁle-attachments/resources_surp]us_campaign_ﬁmds.pdf

* South Carolina Public Interest Foundaticn, httg://www.carpenterlawﬁrm.netf’slnansscpif.php.
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ADVISORY OPINION 2018 -3

The House Legislative Ethics Committee (Committee) received a request from a House
Candidate for an advisory opinion questioning whether he or she may receive campaign
contributions in the form of Bitcoin. The candidate explained that he or she has a supporter who
has asked to contribute in cryptocurrency to the candidate’s campaign as the supporter is paid and
purchases primarily using Bitcoin. The candidate noted that the potential supporter deals chiefly
in Bitcoin whereby most transactions for which he needs U.S. dollars are taxed for capital gains at
exchange. The candidate questioned (1) what is legally required to collect donations in Bitcoin,
and (2) how candidates are supposed to report such contributions. The candidate further explained
that he or she understands the need to collect all necessary donor information required for
traditional contributions prior to receiving the Bitcoin.

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisory opinion.
DISCUSSION

This issue is a matter of first impression for the Committee. “Bitcoin” is a privately issued
currency that was created in 2009. U.S. Gov’t Accountability Office, GAQ-13-516, Virtual
Economies and Currencies 5 (2013), available at hitp//www.gao.gov/assets/660/654620.pdf
(“GAO Report™). According to the Uniform Law Commission’s proposed Regulation of Virtual
Currency Businesses Act, “virtual currency can be simply defined as a form of electronic value,
the value of which depends on the market. It is not backed by government (so that it lacks status
as legal tender).” Bitcoins “act as real world currency in that users pay for real goods and
services,..with bitcoins as opposed to U.S. dollars or other government issued currencies.” U.S.
Gov’t Accountability Office, GAO-13-516, Virtual Economies and Currencies 5 (2013), available
at hitpy//www.gao.gov/assets/660/654620.pdf" (*GAO Report™). Bitcoins can be used to buy
merchandise anonymously and are often bought as an investment that people hope will go up in




value based on the market. What is Bitcoin?, CNN tech,
http://money.cnn.com/infographic/technology/what-is-bitcoin/ (last visited Apr. 4, 2018). Each
bitcoin transaction is public in that it is added to a “block chain,” which is a public ledger of all
bitcoin transactions ever made. Although bitcoin transactions, identified by the addresses to and
from which bitcoins are transferred, are public in the block chain, the transactors ate not identified.
A bitcoin user’s real-life identity, IP address, and even country of operation “cannot be reliably
traced to a real human by an auditor of ordinary technical skill.” U.S. Gov’t Accountability Office,
GAO-13-516, Virtual Economies and Currencies 5  (2013), available at
http://www.gao. goviassels/660/654620.pdf (“GAO Report™).

In 2014, the Federal Election Commission (FEC) issued an advisory opinion regarding the
issue of political campaigns accepting bitcoin contributions. Make Your Laws PAC, Inc. (MYL)
requested an advisory opinion from the FEC concerning the PAC’s proposed acceptance, purchase,
and disbursement of bitcoins under the Federal Election Campaign Act of 1971. In the FEC
Advisory Opinion 2014-02, May 8, 2014, MYL proposed to accept up to a total of $100 in bitcoins
as contributions to its contribution and non-contribution accounts and accept the bitcoins only
through an online form on which each bitcoin contributor, regardless of the proposed contribution
amount, would have to provide his or her name, physical address, occupation, and employer. MYL
also requested that each bitcoin contributor affirm that he or she owned the bitcoins that he or she
will contribute and to affirm that he or she is not a foreign national. MYL noted that only after the
bitcoin contributor had provided identity and ownership information, and associated affirmations,
will the committee send that contributor a one-time only “linked address,” a bitcoin address that
identifies the individual transaction, to use to send the bitcoins. Id. at pp. 2-3.

In their response, the FEC concluded that the requestor may accept bitcoin contributions
as proposed in its advisory opinton request and supplemental filings subject to valuation and
reporting procedures similar to those that the FEC has previously recognized in analogous
circumstances. FEC Adv. Op. 2014-02, p. 3. The Commission noted that bitcoins are “money or
‘anything of value’ within the meaning of the [Federal Election Campaign] Act [of 1971] and that
MYT. may accept contributions as it proposes pursuant to the identification, deposit, and valuation
procedures MYL described in the opinion.” /d. at 4 (emphasis added). The FEC determined that
“MYL’s proposal, including the attestations and linked address, adequately addresse[d] MYL’s
obligations to determine the eligibility of its contributors as required by the Act and Commission
regulations,” /d. at 5. The Commission also made the following findings. The FEC noted that
contributions of bitcoins need not be deposited in a campaign account within 10 days of receipt as
required under Federal law. /d. at 6. “Like securities that a political committee may receive into
and hold in a brokerage account, bitcoins may be received into and held in a bitcoin wallet until
[MYL] liquidates them.” /d. The FEC held that “a political committee that receives a contribution
in bitcoins should value that contribution based on the market value of bitcoins at the time the
contribution is received.” Jd. (emphasis added). The initial receipt of bitcoins as contributions,
should be reported like in-kind contributions. /4. at 8 (emphasis added). MYL [and other political
committees] “must treat the full amount of the donor’s contribution as the contributed amount for
purposes of limits and reporting provisions of the Act,” even though MYL may receive a lesser
amount because of any usual and normal processing fees. Id. at 9.

Although the FEC permitted acceptance of Bitcoin contributions by political campaigns
for Federal public office through its advisory opinion in 2014, few states have allowed this




practice. Tennessee is one of the few states that allows candidates and political campaign

committees to accept digital currency as a contribution. In 2015, the state of Tennessee passed
Section 2-10-113 which provides:

(a) A candidate or political campaign committee is allowed to accept digital currency as a
contribution. Digital currency shall be considered a monetary contribution with the value
of the digital currency being the market value of the digital currency at the time the
contribution is received,

(b) Any increase in the value of digital currency being held by a candidate or political
campaign committee shall be reported as interest on any statement filed pursuant to § 2-
10-105.

(¢) A candidate or political campaign committee must sell any digital currency and deposit
the proceeds from those sales into a campaign account before spending the funds.

Tenn. Code Ann, § 2-10-113 (2015). To allow for this change, the state also amended Section 2-
10-102(4) to include “digital currency” in its definition of “contribution.”

Other states like New Hampshire and Vermont have passed laws to update their money
transmission rules and regulations to include “virtual currency.” New Hampshire Governor Signs
Bitcoin MSB Exemption Law, Coindesk, Jun. 7, 2017, https://www.coindesk.com/new-hampshire-
governor-signs-bhitcoin-msh-exemption-law/; Vermont Law Adds Bitcoin as ‘Permissible
Investmen’ for MSBs, Coindesk, May 8, 2017, https://www.coindesk.com/vermont-law-bitcoin-
mshs-investment/. However, in response to a request from a candidate questioning whether it was
legal to accept bitcoin campaign contributions, the Kansas Governmental Ethics Commission
determined that “the digital currency known as bitcoin is too secretive to be allowed as a form of
campaign contributions in state and local elections.” Bitcoin can’t be used for campaign
contributions: Kansas Regulators, Fox Business, Oct, 26, 2017,
hitps://www.toxbusiness.com/politics/bitcoin-cant-be-used-for-campaign-contributions-kansas-
regulators. See also Worse than ‘the Russians’: Kansas Prohibits Bitcoin Campaign
Contributions, CNN, Oct. 27, 2017, https://www.ccn.com/worse-than-the-russians-kansas-panel-
prohibits-bitcoin-campaign-contributions/. The Kansas Ethics Commission Executive Director
noted that “there is no physical manifestation of this currency in any way. It’s just alphanumeric

characters that exist only online. It is not backed by any government. The value is subjective and
highly volatile.” /d.

The S.C. Ethics Act Section 8-13-100(9) provides the following definition for
“contribution™:

(9) “Contribution™ means a gift, subscription, loan, guarantee upon which collection is
made, forgiveness of a [oan, an advance, in-kind contribution or expenditure, a deposit of
money or anything of value made to a candidate or committee, as defined in Section 8-13-
1300(6), for the purpose of influencing an election; or payment or compensation for the
personal service of another person which is rendered for any purpose to a candidate or
committee without charge. “Contribution™ does not include volunteer personal services on

behalf of a candidate or committee for which the volunteer receives no compensation from
any source,



S.C. Code Ann. § 8-13-100(9). Unlike Tennessee, current S.C, law does not include “virtual” or
“digital currency” in its definition of contribution. Thus, the Committee determines that it is not
permissible for candidates for and Members of the S.C. House of Representatives to receive
campaign contributions in the form of Bitcoin or other digital currency. The Committee notes that
there are many issues that need to be resolved regarding the acceptance of Bitcoin as a contribution
to a political campaign for House office. Therefore, it is the recommendation of the Committee
that, should this practice be permitted in South Carolina, it should be done through legislation
rather than through an HEC advisory opinion.

CONCLUSION

In summary, the Committee finds that no Bitcoin may be accepted as a campaign
contribution at this time.

Adopted April 11, 2018.
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. ADVISORY OPINION 2018 - 4

- " 1:-The House Legislative Ethics Committee (HEC) received a request from a Membeér fot 41
'+ advisofy opinion. The Member requested a determination whether it was a violation of the Ethics
law for his legal business” ddvertisement in a local newspaper to state; “Fotmer prosecutor with

" over'20 years of trial experience and member of the SC House of Representatives.” He noted that- -
“hé hias run this ad in his local newspaper without complaint for the last six years. Specifically, he

questioned whether it is considered a violation of the law prohibiting using one’s office for
financial gain.

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisory opinion.

DISCUSSION'
Pursuant to the Rules of Conduct, S.C. Code Ann. Section 8-13-700 provides:

“(A) No public official, public member, or public employee may knowingly use his official
office, membership, or employment to obtain an economic interest for himself, a family

“'member, an individual with whom he is associated, or a business with which he is.

o é{sSoéigted. This prohibition does not extend to the incidental use of public materials,

personnel, or equipment, subject to or available for a public official’s, public member’s, or
public employee’s use that does not result in additional public expense.
(B) No public official, public member, or public employee may make, participate in
making, or in any way attempt to use his office, membership, or employment to influence
a governmental decision in which he, a family member, an individual with whom he is
associated, or a business with which he is associated has an economic interest. . . .

Section 8-13-700. At the outset, the Committee notes that it is a fact that the Member was elected
and has served in the S.C. House of Representatives (House) for several years. The fact that he
holds “official office” does not prohibit him from stating that he is a “Member of the SC House of

Representatives” in an advertisement for the profession or business in which he is employed. It is
a title that he has earned by his election to the House.




Accordingly, the Committee finds that the Member’s legal advertisement which noted that
he was a Member of the House does not violate the Rules of Conduct. Furthermore, the Committee

notes that any Member of the House could note this title in an ad the Member purchases for
dissemination to the public.

CONCLUSION

In summary, a Member’s use of his title of “Member of the S.C, House of Representatives”

for an advertisement in a newspaper was not a violation of the Rules of Conduct found in Section
8-13-700(A)-(B).

Adopted April 18, 2018.
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ADVISORY OPINION 2018 - §

The House Legislative Ethics Committee (HEC) received a request from a Member for an
advisory opinion. The Member requested clarification whether he or she could withdraw cash from

his or her campaign bank account to pay for an expenditure related to the campaign or office the
Member holds.

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisory opinion.

DISCUSSION

S.C. Code Ann. Section 8-13-1348(C)(1), in the Ethics Government Accountability and
Campaign Reform Act of 1991 (the Ethics Act), provides:

An expenditure of more than twenty-five dollars drawn upon a campaign account must be
made by: (a) a written instrument; (b) debit card; or (¢) online transfers. The campaign
account must contain the name of the candidate or committee, and the expenditure must

contain the name of the recipient. These expenditures must be reported pursuant to the
provisions of Section 8-13-1308.

S.C. Code Ann. Section 8-13-1348(C)(1). Further, Section 8-13-1308(F), explains the
requirements for filing of certified campaign reports by candidates as follows:

.. Certified campaign reports detailing campaign contributions and expenditures must
contain; '

(1) the total of contributions accepted by the candidate or committee;

(2) the name and address of cach person making a contribution of more than one hundred
dollars and the amount and date of receipt of each contribution;

(3) the total expenditures made by or on behalf of the candidate or committee;

(4) the name and address of each person to whom an expenditure is made from campaign
funds. including the date. amount, purpose, and beneficiary of the expenditure. . . .




Section 8-13-1308(F). (emphasis added). Expenditure means “purchase, payment, loan,
forgiveness of a loan, an advance, in-kind contribution or expenditure, a deposit, transfer of funds,
gift of money, or anything of value for any purpose.” Section 8-13-1300(12),

A written instrument is defined as “a written document[;] {rleduced to writing.”
https://dictionary.thelaw.com/written-instrument/. A debit means “a sum charged as due or
owing.” htips:/lecal-dictionary.thefreedictionary.com/debit.  Also, “electronic fund transfer™
(which is similar to online transfer) means “any transfer of funds, other than a transaction
originated by check, draft, or similar paper instrument, which is initiated through an electronic
terminal, telephonic instrument, or computer or magnetic tape so as to order, instruct, or authorize
a financial institution to debit or credit an account.” hitps://definitions.uslesal.com/e/electronic-

funds-transter-EFT/

Accordingly, the Committee finds that the Ethics Act clearly states that a Member or
Candidate may not make cash withdrawals from his or her campaign account to pay for
expenditures in excess of twenty-five dollars for the campaign or the office he or she holds. S.C.
Code Ann. Section 8-13-1348(C)(1) provides that any expenditure of more than twenty-five
dollars from a campaign account must be made using a written instrument (such as a check), a
debit card, or by online transfer. The Committee is cognizant that these statutory requirements
were created to ensure that campaign fund expenditures are easily tracked and accounted for and
to enhance transparency. The Committee also notes that while S.C. Code Ann. Section 8-13-
1343(E) provides that candidates and members may maintain a petty cash fund, this fund is not to
exceed one-hundred dollars and expenditures from the petty cash fund may be made only for office
supplies, food, transportation expenses, and other necessities, and may not exceed twenty-five
dollars for each expenditure. Thus, Members and Candidates are on notice that paying cash from

their campaign bank account for expenditures of over twenty-five dollars is expressly prohibited
by the Ethics Act.

CONCLUSION

In summary, S.C. Code Ann. Section 8-13-1348(C)(1) clearly prohibits a Candidate or
Member from withdrawing cash from his or her campaign bank account to pay for expenditures

related to the campaign or office held in excess of twenty-five dollars other than those expressly
authorized under S.C. Code Ann. Section 8-13-1348(E).

Adopted June 20, 2018,



"J, David Weeks Michael A. Pitts Chandra E. Dillard

Vice-Chairman Chairman Secretary
Beth E. Bernstein Dennis Carroll Moss
Heather Ammons Crawford G. Murrell Smith, Jr.

F. Gregory ::Gregn De“eney, Ir. Leonidas E. “Leon” Stavrinakis
John Richard C. King :

Houge ?Leglslatme QEtIJu:ﬁ Committee

Jane O. Shuler

Lynne Short
Counsel

Executive Assistant

P.O.BOX 11867
519 BLATT BUILDING
COLUMBIA, 5C 29211
TELEPHONE: 803-734-3114
FAX: 803-734-8795

ADVISORY OPINION 2018 - 6

The House Legislative Ethics Committee (HEC) received a request from a Member for an
advisory opinion. The Member’s request for an advisory opinion had three parts. They are as
follows:

{.  The Member requested clarification as to whether he or she could use a third party
account/provider (such as Paypal) to accept online contributions; and

2. Could the Member pay campaign expenses directly from the online account prior
to the transfer of the online contributions to the Member’s campaign bank account; and

3. The Member also questioned that if such accounts were permissible, what were the
specific rules for reporting contributions made and expenditures related to the third party sites.

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisory opinion.
DISCUSSION

A, Can a Candidate or Member use a Third Party On-Line Account for Acceptance of
Campaign Contributions

As background, some examples of third party accounts include Paypal, Piryx, ActBlue' (a
partner with Paypal), Anedot, and Moon Clerk. These third party accounts are commonly referred
to as “merchant accounts” and “payment gateways.” A merchant account is an online account that
enables electronic transactions; whereas, a payment gateway transmits funds from the merchant
account to a linked bank account. See, Chargify, What is a merchant account and payment
gateway and how do they work with Chargify (2018), available at
https://www.charpify.com/blog/whal-is-a-merchant-account-and-payment-vateway-angd-how-do-
they-work-with-ch/ (last accessed June 5, 2018). In recent years, many merchant accounts and
financial gateway providers have created platforms specifically for candidates to accept political

I ActBlue is the Democratic online fund-ramng organization and has led the movement toward small online political

donations. See hitpsiwww . nviimes.com/20 1 4/10/0% unshotthow-actblue-became-a-power ful- force-in-fund-
raising.htnl,




contributions. Campaigns & Elections, Online Fundraising 101 (March 8, 2016), available at
hitps://campai gnsandelections.com/campaign-insider/online-fundraising- 101,

For example, Paypal allows a candidate to add a button to his or her campaign website or
social media page, which enables contributors to submit funds for the candidate’s political
campaign. See https://www.onlinecandidate.com/articles/political-fundraising-with-paypal.

Specifically, the following steps must be completed to set up a third party account for
accepting campaign contributions through Paypal:

1) Create a campaign bank account.

2) Sign up for a PayPal Business Account: a. Select Nonprofit as the business type; b.
Select Political as the subcategory.,

3) Confirm that your political campaign account is a nonprofit. You will need to
submit a tax letter from the IRS and a bank statement or voided check in the name
of your organization, along with your PayPal email account and contact details, to
compliance@paypal.com.

4) Add a Donate button to your campaign’s website. Use the button designer on

PayPal.com to create your button, then simply copy and paste the resulting code
into your site.

https://www.onlinecandidate.comy/articles/political-fundraising-with-paypal,

Once an account has been properly set up, those contribution funds are automatically
transferred to a campaign's linked bank account daily, or when manually scheduled transfers are
made to move the money whenever it is convenient,
https://www.paypal.com/us/webapps/mpp/online-political-fundraising.

Third party accounts may operate in a different way. Staff discussed with Members who
use third party accounts for online contributions to ascertain how the third party account he or she
uses operates and collects the required ethics information. Each third party account can be set up
to obtain the required ethics information of name, address, and occupation of the contributor as
well as the amount contributed and the maintenance fee. Due to the differences in the electronic
transfer platforms, Members and Candidates are cautioned to carefully review their system of
choice to insure that information required under South Carolina’s Ethics Government

Accountability and Campaign Reform Act of 1991 (the Ethics Act) provisions are captured and
available for required reports.

The Committee finds that a candidate or a Member may use a Third-Party On-Line account
to receive campaign contributions; provided that the Third Party is able to provide to the candidate
or Member the required information for the candidate or Member to meet all of the disclosure
requirements set forth in the Ethics Act provisions.

B. Reporting online Campaign Contributions and Maintenance fees as Expenditures
on the CD Report; When a Contribution must be transferred to a Campaign Bank
Account




The HEC further notes that it is now common practlce for cand1dates and Members to use
-a third party account to accept campaign contributions.

Fir_st,_t_her_e is the “small donor” contribution. While a candidate or Member does not have
to individually report the name, address, and occupation of the contributor for a contribution made

for less than $100.00 on the Campaign Disclosure (CD) report, it is incumbent for the candldate .
or Member to keep records on each such contrlbutlon

Second, pursuant to'S.C. Code Ann. Section 8-13- ]308(F)(2) (3), in the Eth1cs Act, the
name and address of each person making a contribution of more than one hundred dollars® and the
amount and date of receipt of each contribution must be reported on the CD report and the amount
of all expenditures. Thus, for any contribution candidates or Members accepted online, the
candidate or Member must report under “contributions™ the full amount of the contribution, the
_-name, address, and occupation of the contributor on the candidate or Member’s CD report. Under
the expenditure section of the -same CD report, the ‘candidate and Member must report the
maintenance fee retained by the third pa.rty account for handhng and transmitting the contribution
to the candidate or Meinber’s campaign bank account. For example, if Jane Smith contributed
_ $100 00 through Paypal to candidate Frank Jones, then Frank Jones would report the $100

contribution by Jane Smith under “contrlbutxons” and the $3.20 mamtenance fee (2.9% + $0.30
_ per transaction) under ¢ expend1tures” c')n his CD report

The Committee notes- that the better practice, although not required by the EtthS Act
would be to report each individual contribution received so if contributions over $1,000.00 per
election ¢ycle are received, it would be reflagged for the filer prior to filing his or her CD report.
Further, when the conttibutor reaches $100.00 in contributions for that election cycle, then the
contributor and the requn‘ed ethics mfonnatmn must be reported on the next CD.report.

The Commlttee notes an example of a state which has addressed the transfer of campaign
- funds from a merchant account through the use of a payment gateway is Montana, In 2016,
Morttana by Administrative Rule 44.11.408 clarified the rules regarding electromc contribution
reportmg Spec1ﬁcally, this Admmlstratlve Rule provided:

(1) A candidate or political commlttee may accept electronic contributions from onlme
payment service providers and payment gateways as contributions.

(b) A contribution made through an online service prov1der such as Paypal or Google
Wallet, shall be deposited in the campaign account.

(c) Any electronic contribution shall be deposited in the designated campalgn account
within five business days of actual receipt or conversion.

(2) All electronic contributions shall be reported accordlng to the requirements for
contributions set-out in these rules.

* Currently, candidates or Members report these contributions on their CD reports as “unitemized contributions.”

* Once a person contributes in the aggregate more than one hundred dollars, the candidate or Member will need to
report the name, address, and occupation of the contributor,
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(a) An electronic contribution shall be reported as received on the day the electronic
contribution is made to the online service provider or payment gateway, regardless of
whether the contribution has actually been received.

(b) The full value of the contribution shall be reported as received from the contributor,
not the amount as received from the service,

{c) Each service charge or conversion fee incurred or discounted by the payment service
provider shall be reported as a campaign expenditure in accordance with these rules.

(4) If the electronic contribution amount exceeds the candidate contribution limit, the
contributor must be issued a refund for the excess funds via check or through an online
payment system from the campaign account. If it is not possible to return only a portion
of the funds, the entire contribution must be returned.

(5) All candidates and political committees that receive electronic contributions are
subject to the same limits, prohibitions, reporting, and disclosure requirements as
monetary confributions, as outlined in these rules.

(5) All candidates and political committees that receive electronic contributions are

subject to the same limits, prohibitions, reporting, and disclosure requirements as
monetary contributions, as outlined in these rules,

Montana Administrative Rule 44.11.408. (Emphasis added).

The Committee finds that the full value of the contribution received online must be reported
on the candidate or Member’s CD report. Also, the service charge or maintenance fee incurred
must also be reported under “expenditures” on the candidate or Member’s CD report. The total

amount of the maintenance fees for the quarter can be reported rather than the individual
maintenance fee for each contribution.

Candidates and Members also must follow the statute regarding when the online

contributions must be transferred to the candidate or Member’s campaign bank account, $.C. Code
Ann, Section 8-13-1312 states in part:

All contributions recetved by the candidate or committee, directly or indirectly, must be
deposited in the campaign account by the candidate or committee within ten days after
receipt. All contributions received by the candidate or committee, directly or indirectly,
must be deposited in the campaign account by the candidate or committee within ten days
after receipt. All contributions received by an agent of a candidate or committee must be
forwarded to the candidate or committee not later than five days after receipt. A
contribution must not be deposited until the candidate or committee receives information
regarding the name and address of the contributor.

S.C. Code Ann. Section 8-13-1312. [Emphasis added.]

Thus, the Committee finds that the candidate or Member must ensure that the online

contribution is transferred to his or her campaign bank account within ten days after the
contribution is made online.




C. Payment of Campaign Expenditures from the Third Party Account before
Contributions transferred to the campaign bank account

The next issue concerns the payment of campaign expenditures directly from a third party
online account before the contribution made online is transmitted to the candidate or Member’s

campaign bank account, S.C. Code Ann. Section 8-13-1312, regarding campaign bank accounts
explains:

Except as is required for the separation of funds and expenditures under the provisions of
Section 8-13-1300(7), a candidate shall not establish more than one campaign checking
account and one campaign savings account for each office sought, and a committee shall
not establish more than one checking account and one savings account unless federal or
state law requires additional accounts. For purposes of this article, certificates of deposit
or other interest bearing instruments are not considered separate accounts. A candidate's
accounts must be established in a financial institution that conducts business within the
State and in _an office located within the State that conducts business with the general
public. The candidate or a duly authorized officer of a committee must maintain the
accounts in the name of the candidate or committee. An acronym must not be used in the
case of a candidate's accounts, An acronym or abbreviation may be used in the case of a
committee's accounts if the acronym or abbreviation commonly is known or clearly
recognized by the general public. Except as otherwise provided under Section 8-13-
1348(C), expenses paid on behalf of a candidate or committee must be drawn from the
campaign account and issued on a check signed by the candidaie or a duly authorized
officer of a committee. All contributions received by the candidate or committee, directly
ot indirectly, must be deposited in the campaign account by the candidate or committee
within ten days after receipt. All contributions received by an agent of a candidate or
commiitee must be forwarded to the candidate or committee not later than five days after
receipt. A contribution must not be deposited until the candidate or committee receives
information regarding the name and address of the contributor. If the name and address

cannot be determined within seven days after receipt, the contribution must be remitted to
the Children's Trust Fund. '

Section 8-13-1312. (Emphasis added).

The Committee finds that third party accounts such as merchant accounts are not a
campaign checking and/or savings account as required by Section 8-13-1312, and, thus a campaign
expenditure from that account prior to transfer to the campaign bank account is not permissible
but must be made through a campaign bank account,

The Committee further notes that Section 8-13-1348(C)(1) - (2) requires:

(1) An expenditure of more than twenty-five dollars drawn upon a campaign account must
be made by: (a) a written instrument; (b} debit card; or (c) online transfers, The campaign
account must contain the name of the candidate or committee, and the expenditure must

contain the name of the recipient. These expenditures must be reported pursuant to the
provisions of Section 8-13-1308,



(2) Expenditures of twenty five dollars or less that are not made by a written instrument,
debit card, or online transfer containing the name of the candidate or committee and the
name of the recipient must be accounted for by a written receipt or written record.

Section 8-13-1348(C)(1) - (2). “Electronic fund transfer” (which is similar to online transfer)
means “any transfer of funds, other than a transaction originated by check, draft, or similar paper
instrument, which is initiated through an electronic terminal, telephonic instrument, or computer
or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an
account.” https://definitions.uslegal.com/e/electronic-funds-transfer-EF T/ .

D. Is the Third Party Account required to register with the S.C. Attorney General’s
Office as a Money Transmitter?

Finally, the Committee notes that a candidate and Member should be cognizant of the South
Carolina Anti-Money Laundering Act, S.C. Code Ann. § 35-11-100 er seq.* The Act requires a
money transmitter to obtain a license with the S.C. Attorney General’s office, Money Services
Division (Division). See http://www,scag.gov/civil/money-services. Section 35-11-200 provides:

{A) A person may not engage in the business of money transmission or advertise, solicit,
or hold himself out as providing money transmission unless the person is:

(1) licensed under this chapter or approved to engage in money transmission pursuant to
Section 35-11-210;

(2) an authorized delegate of a person licensed pursuant to this article; or

(3) an authorized delegate of a person approved to engage in money transmission pursuant
to Section 35-11-210.

(B) A license issued pursuant to this chapter is not transferable or assignable,

S.C. Code Ann. Section 35-11-200. (emphasis added). “Any person conducting money
transmission ... services in the State of South Carolina as of May 25, 2018, must file an application
with the Division no later than the close of business on June 29, 2018.”  See
http://Zhsvz(174ah3 [veem] 6peuy] 2tz wpengine netdna-cdn,com/wp-
content/uploads/2018/05/Licensing-Memo-01623034xD2C78 . pdf

Thus, the Committee finds that it is incumbent for the candidate or Member to verify with
the Division whether the third party online services he or she is using is registered as a money

transmitter or exempt from registration. Staff was informed by Counsel with the Division that any
exemptions will be made through interpretative or advisory opinions.

CONCLUSION
The Committee finds that online contributions through a third party provider are permitted

provided that the information required of the candidate or Member by the Ethics Act is available
to the candidate or Member. The Committee finds that for any contribution candidates or Members

* The Editor’s note to this Act states: “This act takes effect one year after approval of this act by the Governor
[approved June 9, 2016] or upon the publication in the State Register of final regulations implementing the act,
whichever occurs later.” The final regulations were effective May 23, 2018.
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accepted online through a third party provider, the candidate or Member must report under
“contributions” the full value of the contribution received online, the name, address, and
occupation of the contributor on the candidate or Member’s CD report. The Committee also finds
that under the “expenditure” section of the same CD report, the candidate and Member must report
the maintenance fee retained by the third party provider for handling and transmitting the
contribution to the candidate or Member’s campaign bank account. The Committee finds that the
candidate or Member must ensure that the online contribution is transfetred to his or her campaign
bank account within ten days after the contribution is made online. Moreover, the Committee finds
that a campaign expenditure made from the third party account prior to transfer of the contributions
to the campaign bank account is not_permissible but must be made through a campaign bank
account. Finally, the Committee notes that the candidate or Member should verify with the

Division as to whether the third party online services he or she is using is registered as a money
transmitter or exempt from registration.

Adopted June 20, 2018.
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ADVISORY OPINION 2018 - 7

The House Legislative Ethics Committee received a request from a Member for an advisory
- opinion, The Member questioned whether a S.C. Member, a public official,' may use his or her
campaign account to contribute to the campaign of a candidate seeking federal office.

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisory opinion.
DISCUSSION

Initially, the Committee begins its examination by acknowledging that the question
presented involves both state and federal law. Federal elections law allows contributions to a
candidate or the candidate’s committee from nonfederal campaign committees on a limited basis.
See Nonfederal Committees’ Involvement in Federal Campaigns, FCC Record: Outreach, Nov. 4,
2015,  htipsi//www. fee.gov/updates/nonfederal-committees-involvement-in-federal-canipai ens/.
However, because S.C. law allows for campaign contributions from sources that are prohibited for
federal campaigns, such as corporations, the contributor would be required to demonstrate by a
reasonable accounting method that none of the contributed funds are a federally prohibited source.
See id. See also 11 C.F.R. §300.61 (2018), 52 U.S.C. §30118(a) (2012), Fed. Elections Comm’n
Advisory Op. 2007-26, (Dec. 10, 2007), https://www.fec.gov/files/legal/ans/2007-26/2007-26.pdf.
Because of this, a Member who receives a significant portion of their campaign account funds
from corporate contributors would likely be unable to demonstrate their contribution originated
entirely from authorized sources and, thus, would be prohibited from making the contribution.

It is also important to note that under Federal elections law the recipient is responsible for
ensuring that funds received comply with legal requirements. See FCC Record: Outreach article
of Nov. 4, 2015, see also 11 C.F.R. §300.61. Furthermore, contributions in excess of the Federal
registration threshold of $1000.00 would require the contributor to register as a Federal political
committee and subject the donor to Federal election law reporting requirements. See FCC Record:

' Public official means “an elected or appointed official of the State, a county, a municipality, or a political
subdivision thereof, including candidates for the office.” S.C. Code Ann. § 8-13-1300(28).



Outreach article of Nov. 4, 2015, For additional information on Federal elections law, the

Committee would encourage candidates and Members to contact the Federa! Elections
Commission.

Next, the Committee is cognizant of S.C. Code Ann. §8-13-1340(A) in the Ethics Act,
which provides:

...a_candidate or public official shall not make a contribution to another candidate
or make an independent expenditure on behalf of another candidate or public
official from the candidate's or public official's campaign account or through a
committee, except legislative caucus committees, directly or indirectly established,
financed, maintained, or controlled by the candidate or public official.

S.C. Code Ann. §8-13-1340(A). (Emphasis added). South Carolina law, however, defines
“candidate” narrowly for purposes of this statute, stating that:

"Candidate” means: (a) a person who seeks appointment, nomination for election,
or election to a statewide or local office, or authorizes or knowingly permits the
collection or disbursement of money for the promotion of his candidacy or election;
(b) a person who is exploring whether or not to seek election at the state or local
level; or (c) a person on whose behalf write-in votes are solicited if the person has
knowledge of such solicitation. "Candidate" does not include a candidate within
the meaning of Section 431(b) of the Federal Election Campaign Act of 1976.”

S.C. Code Ann. §8-13-1300(4). (Emphasis added). Under this definition, persons seeking Federal
office are not considered a “candidate” and, therefore, are generally not subject to the requirements
provided in the Ethics Act. Thus, it appears that making a contribution from the Member’s
campaign account to a candidate for Federal Office is not addressed by Section 8-13-1340(A).

Then the Committee must address whether the proposed contribution from the Member’s

campaign account is subject to the limitations set forth in $.C. Code Ann. § 8-13-1348(A) which
states:

No candidate, committee, public official, or political party may use campaign funds
to defray personal expenses which are unrelated to the campaign or the office if the
candidate is an officeholder nor may these funds be converted to personal use. The
prohibition of this subsection does not extend to the incidental personal use of
campaign materials or equipment nor to an expenditure used to defray any ordinary

expenses incurred in connection with an individual's duties as a holder of elective
office.

S.C. Code Ann. § 8-13-1348(A). While this statute does not specifically define expenditures that
are prohibited, multiple advisory opinions from the State Ethics Commission (Commission) and
Legislative Ethics Committees have provided guidance.




When examining allowable campaign expenditures the Commission concluded that “the
Ethics Reform Act permits an expenditure from the candidate’s campaign account for expenses
related to the campaign or the office and permits campaign funds to be used to defray any ordinary

expenses incurred in connection with an individual’s duties as a holder of elective office.” SEC
AO 2003-006.

Furthermore, the House Ethics Committee in its Laundry List Opinion, Committee
Advisory Opinion 2016-2, reaffirmed the overall rule established in prior Committee advisory
opinions to illuminate the overall understanding of S.C. Code Ann. §8-13-1348(A). Specifically,

citing Committee Advisory Opinion 92-3, the Committee reaffirmed the following test for
evaluating campaign account expenditures:

Funds collected by a candidate for public office is money received by contributors
who are attempting to help the candidate get elected. Those funds should, thus, be
utilized only for the purposes of facilitating the candidate’s campaign and assisting
the candidate carry out his or her duties of office if elected.

Committee Advisory Op. 2016-02, quoting Committee Advisory Op. 92-3.

Further evidence that expenditures from campaign accounts are understood to be limited
to expenses associated with campaigning for and holding a specific office was noted in S.C. Code
Ann. § 8-13-1350 and § 8-13-1352. 8.C. Code Ann § 8-13-1350 prohibits campaign contributions
for one elected oftice from being used by a candidate or member’s campaign for a different elected
office. S.C. Code Ann, § 8-13-1352 provides a limited exception to this prohibition, stating that
such transfers are permitted where the contributor of the funds has given written permission for
the transfer. These statutes were examined by the Commission in Advisory Opinions 2002-001
and 2002-002. In both opinions, the Commission concluded that these statutes do allow an
individual to use his or her campaign account to seek a different office, but in order to do so they
must have the written permission of the original donor. Of particular note, in SEC AO 2002-001
the Commission examined transferring money from an individual’s own federal campaign to his
or her state campaign account and stated that even though the funds were donated towards gaining
federal office, transferring them to a state campaign account required written permission of the
contributor, The Committee notes that while neither of these opinions are directly on point they,
further demonstrate the general understanding and application of S.C. Code Ann. § 8-13-1348(A)
that expenditures from campaign accounts should be limited to efforts by the candidate to gain the

specific office the contributions were donated towards or for expenses related to holding that
office.

Thus, the Committee finds that a Candidate or Member may not use his or her campaign
account to contribute to a candidate for Federal office as such contribution would not be a
permissible campaign expense and it is not related to the office the Member holds as required by
Section 8-13-1348.

CONCLUSION

In conclusion, while the Committee is cognizant that S.C. Code Ann, § 8-13-1340(A)’s
prohibition on contributions to other candidates does not include candidates seeking Federal office,



the Committee nonetheless finds that such a contribution is not permissible pursuant to § 8-13-
1348(A) as it is not an expenditure related to the campaign or the office held.

Adopted June 20, 2018,
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ADVISORY OPINION 2018 -8

The House Legislative Ethics Commiitee received a request from a Member for an advisory
opinion. The Member explained that he or she has been asked to do a non-partisan radio show
once per week. The Member noted that the show would cover issues facing this State and what is
happening at the Statehouse. Also, the Member stated that all of the other radio shows on this
station, such as, the real estate show, financial show, are all funded by advertising money. The
person that leads or hosts the show, like the Member, would be responsible for obtaining
advertisers to cover the cost of the airtime. He or she reported that the other subject matter radio
shows have the host sell the advertising, collect the money, and then the show host writes one
check for the show to the owner of the radio station. The Member questioned whether handling
the payment of advertisements in this way would violate the Ethics Act. The Member also
questioned as a public official/radio host would it be a better practice for the advertiser to write a
check directly to the radio station instead of the radio host? The Member noted that he or she will
receive no compensation from the radio station and he or she is not an employee or owner of the

station. Finally, the Member stated that he or she wanted to be transparent regarding this
transaction.

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisory opinion.
DISCUSSION

Rules of Conduct

S8.C. Code Ann, § 8-13-700(A), part of the Rules of Conduct, provides:

No public official, public member, or public employee may knowingly use his official
office, membership, or employment to obtain an economic interest for himself, a family
member, an individual with whom he is associated, or a business with which he is
associated. This prohibition does not extend to the incidental use of public materials,




personnel, or equipment, subject to or available for a public official’s, public member’s, or
public employee's use that does not result in additional public expense,

S.C. Code Ann. § 8-13-700. (emphasis added). Pursuant to Section 8-13-100(11)(a), economic
interest is defined as: “an interest distinct from that of the general public in a purchase, sale, lease,
contract, option, or other transaction or arrangement involving property or services in which a
public official, public member, or public employee may gain an economic benefit of fifty dollars
or more.” Section 8-13-100(11)a). Business with which he is assoctated means “a business of
which the person or a member of his immediate family is a director, an officer, owner, employee,
a compensated agent, or holder of stock worth one hundred thousand dollars or more at fair market
value and which constitutes five percent or more of the total outstanding stock of any class.”
Section 8-13-100(4). Compensation means “money, anything of value, an in-kind contribution or
expenditure, or economic benefit conferred on or received by a person.” Section 8-13-100(6).
(emphasis added). Moreover, “anything of value” is defined as:

“Anything of value" or "thing of value" means: (i) a pecuniary item, including money, a
bank bill, or a bank note; (it) a promissory note, bill of exchange, an order, a draft, warrant,
check, or bond given for the payment of money; (iii) a contract, agreement, promise, or
other obligation for an advance, a conveyance, forgiveness of indebtedness, deposit.
distribution, loan, payment, gift, pledge, or transfer of money; (iv) a stock, bond, note, or
other investment interest in an entity; (v) a receipt given for the payment of money or other
property; (vi) a chose-in-action; (vii) a gift, tangible good, chattel, or an interest in a gift,
tangible good, or chattel; (viii) a loan or forgiveness of indebtedness; (ix) 2 work of art, an
antique, or a collectible; (x) an automobile or other means of personal transportation;

(xi) real property or an interest in real property, including title to realty, a fee simple or
partial interest in realty including present, future, contingent, or vested interests in realty,
a leasehold interest, or other beneficial interest in realty; (xii) an honorarium or
compensation for services; (xiii) a promise or offer of employment; (xiv) any other item
that is of pecuniary or compensatory worth to a person.

Section 8-13-100(1)(a). (emphasis added). Thus, seiling radio ads and receiving air time for the
radio show the Member will host, could be considered compensation in the form of “a thing of

value.” Therefore, the Member appears to be knowingly using his or her official office to gain an
economic interest for the business with which he is associated.

Moreover, while it appears that the Member is not a director, officer, owner, or employee
of the radio station, he or she could be considered a “compensated agent” of the radio station. In

SEC A02002-009, the State Ethics Commission (Commission) explained the term “compensated
agent” as follows:

In AO2000-004 the Commission concluded that the Ethics Act does not define the term
“compensated agent”, nor has the Commission specifically defined the term in its prior
opinions or decisions. Accordingly, the State Ethics Commission hereby defines
“compensated agent” as ‘any ongoing client relationship in which the public official, public
member, or public employee, receives compensation for services rendered’. The
Commission continued “[flurther, it is the opinion of the State Ethics Commission that a




public official’s, public member's, or public employee's participation in a matter involving
a business with which the public official, public member or public employee is a
‘compensated agent’, gives rise to a rebutable presumption that to take an action or make
a decision which affects the economic interest of the business with which associated would

therefore be a violation of Section 8-13-700(A) and (B), South Carolina Code of Laws,
1976, as amended.”

SEC A02002-009, page 6. In the Commission’s opinion, the “City council member was required
to recuse himself from all matters in which a business he was associated has an economic interest.”
The business included those non-profit agencies and boards on which he serves unless he serves
in his official capacity as a council member. See SEC A02002-009, page 1.

In the instant scenario, the Committee finds that while the Member is not entering into a
traditional employment arrangement, he or she is entering into an agreement to sell advertisements
for the radio show he or she is hosting. Thus, the Committee finds that the Member would have an
ongoing relationship with the radio station in which he or she would receive compensation in the
form of “a thing of value,” that is, radio air time for the program he or she would be hosting.
Therefore, selling radio advertisements in order to host a radio show would appear to violate
Section 8~13-700 as the Member is knowingly using his or her official position to economically
benefit the business with which he or she is associated as a compensated agent.

Purchasing Air Time for Radio Show from Campaign Funds

As an alternative solution to pay for the cost of the radio show the Member wishes to host,
the Member could use contributions he or she received to pay for the non-partisan radio show. The
Committee notes that the contribution to the Member’s campaign account is subject to the
limitation set forth in S.C. Code Ann. § 8-13-1314(A)(1)(c) (contributor limited to $1,000 per

election cycle) and the expenditures are subject to the limitations in § 8-13-1348(A) (must be
related to the campaign or the office held).

In the instant matter, the Committee finds paying an expenditure from the Member’s
campaign account for the cost of radio air time in order for the Member to host a non-partisan
radio show covering issues facing this State and what is happening at the Statehouse is due to the
office the Member holds pursuant to Section 8-13-1348(A). Further, the Committee finds that the
Member then must report this expenditure on his or her Campaign Disclosure report. In the instant

situation, there is no question about transparency as to who is sponsoring the costs of the radio
show.,

CONCLUSION

In summary, the Committee finds that nothing in the Ethics Act prohibits a Member from
serving as the host of a non-partisan radio show. The Committee notes that this scenario could
raise additional concerns. However, the Committee finds that the Member, who would be
considered a compensated agent, may not sell radio ads on behalf of the radio station in order not
to violate Section 8-13-700. In the alternative, the Committee finds that it is permissible for the
Member to pay for the cost of the non-partisan radio show from his or her campaign bank account



since this would be a permissible expenditure due to the office the Member holds. Furthermore,
the Member must list the radio show advertisement as an expenditure on his or her campaign
disclosure report.

Adopted July 25, 2018.
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ADVISORY OPINION 2018 - 9

The House Legislative Ethics Committee {Committee) received a request from a Member
for an advisory opinion. The Member questioned whether he or she could pay a family member

from campaign funds for work performed on the campaign, and if so, what documentation was
required for payment.

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisory opinion.

DISCUSSION

S.C. Code § 8-13-1348 provides:

(A) No candidate, committee, public official, or political party may use campaign funds to
defray personal expenses which are unrelated to the campaign or the office if the candidate
is an officeholder nor may these funds be converted to personal use. The prohibition of
this subsection does not extend to the incidental personal use of campaign materials or

equipment nor to an expenditure used to defray any ordinary expenses incurred in
connection with an individual’s duties as a holder of elective office.

S.C. Code § 8-13-1348(A). Thus, campaign funds may be used for campaign expenditures or
expenditures related to the office the Member holds.

Recently, in SEC A02017-002, the State Ethics Commission (Commission) addressed

whether a Candidate may use campaign funds to pay for services performed by a candidate’s
family member.

[TThe Commission acknowledges that using campaign funds for services rendered by a
candidate’s business, a family business, or a family member is a practice susceptible to
abuse. Accordingly, this general statement of permissibility comes with several caveats,
the paramount one being that the expenditures must be hona fide. Put another way, the




expenditures must be genuine and not an artifice to enrich a candidate’s businesses with
campaign funds. If campaign funds are being used for a tangible, easily documentable
service, then the Commission presumes that this service is presumably bona fide so long
as a receipt can be provided. ... {W}lhen wage payments for services such as “sign
removal,” “phone calls,” “canvassing,” or “general campaign work” are made to family
members, due to the vague nature of this work, the potential for abuse is greater,

SEC A02017-002, p. 2. To address the potential abuse of Candidates expending campaign funds
to a personal business or family member, the Commission issued a series of guidelines as follows:
1) a Candidate must pay the fair market value for services performed under these citcumstances;
2) campaign funds used to pay a family member for services rendered as a result of the campaign
are subject to heightened scrutiny to ensure the payment is bona fide. Additional documentation
for wage work, such as a detailed statement of work performed by the family member, is required
to justify the campaign expenditure; and 3) the documentation for services such as “advising,
“consulting,” or similar services rendered by family member “must actually be in the business for
which they are receiving payment.” SEC A0 2017-002, pp. 2 -3.

Accordingly, the Committee adopts the three guidelines enumerated in SEC AO2017-002,
and finds that a Member or Candidate who pays a family member for worked performed on the
campaign with campaign funds must pay the fair market value for services rendered, the payment
must be bona fide, and documentation must be signed by the family member noting the specific

services performed, date of the services, and payment made. The documentation must be
maintained in the Member or Candidate’s campaign records,

CONCLUSION
In summary, it is permissible for a Member or Candidate to use campaign funds to pay a

family member for work performed on the Member or Candidate’s campaign. A Candidate must

pay the fair market value for bona fide services rendered and must maintain signed documentation
regarding the work performed by the family member.

Adopted August 14, 2018,
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ADVISORY OPINION 2018 - 10

The House Legislative Ethics Committee (Committee) received a request from a Member
for an advisory opinion. The Member questioned whether a Member, who serves as a legislative
appointment to a state commission, must report this position on his or her Statement of Economic
Interests (SEI). The Member noted that he or she would not be appointed to this position but for

the fact that he or she is a legislator.'! The Member stated that there also may be public members
who are appointed to a State commission.

Pursuant to House Rule 4.16C.(5), the Committee renders the following advisory opinion.
DISCUSSION

S.C. Code Ann. § 8-13-1110 addresses the persons required to file a statement of economic
interests as follows:

(A) No public official, regardless of compensation, and no public member or public
employee as designated in subsection (B) may take the oath of office or enter upon his
official responsibilities unless he has filed a statement of economic interests in accordance
with the provisions of this chapter with the appropriate supervisory office. If a public
official, public member, or public employee referred to in this section has no economic
interests to disclose, he shall nevertheless file a statement of inactivity to that effect with

the appropriate supervisory office. All disclosure statements are matters of public record
open to inspection upon request,

! South Carolina jurisprudence has a narrow, yet firmly established, exception which provides that "double or dual
office holding in violation of the constitution is ot applicable to those officers upon whom other duties relating to
their respective offices are placed by law." Ashmore v. Greater Greenville Sewer District, 211 S.C. 77, 92, 44 S.E.2d

88, 95 (1947) (emphasis added). This exception is commonly referred to as the "ex officio” or "incidental duties"
exception.



(B) Each of the following public officials, public members, and public employees must file
a statement of economic interests with the appropriate supervisory office, unless otherwise
provided: _

(1) a person appointed to fill the unexpired term of an elective office;

(2) a salaried member of a state board, commission, or agency;

(3) the chief administrative official or employee and the deputy or assistant administrative
official or employee or director of a division, institution, or facility of any agency or
department of state government;

(4) the city administrator, city manager, or chief municipal administrative official or
employee, by whatever title;

(5) the county manager, county administrator, county supervisor, or chief county
administrative official or employee, by whatever title;

(6) the chief administrative official or employee of each political subdivision including,
but not limited to, school districts, libraries, regional planning councils, airport
commissions, hospitals, community action agencies, water and sewer districts, and
developmeni commissions;

(7) a school district and county superintendent of education;

(8) a school district board member and a county board of education member;

(9) the chief finance official or employee and the chief purchasing official or employee of
cach agency, institution, or facility of state government, and of each county, municipality,
or other political subdivision including, but not limited to, those named in item (6);

(10} a public official;

(11} a public member who serves on a state board, commission, or council; and

(12) Department of Transportation District Engineering Administrators.

S.C. Code Ann. § 8-13-1110. (emphasis added). Thus, a public official and a public member who
serve on a state board, commission, or council, must file a SEL Public member is defined in Section
8-13-100(26) as “an individual appointed to a non-compensated part-time position on a board,
commission, or council. A public member does not Jose this status by receiving reimbursement of

expenses or a per diem payment for services.” Section 8-13-1120 provides the information
required to be completed on the SEI

With regard to the position tab on the SEI, the Member must complete it for the House
office he or she holds and also if he or she is running as a candidate. The Candidate Statement of
Economic Interests User Guide explains the general information required for the position tab:

L. If you are filing for more than one position, you must enter each position separately.

2. [f you are a candidate for an office, you must register as a Candidate to file your
Statement of Economic Interests.

3. If you are a local Board/Commission member, you only need to file a Statement of

Economic Interests,

The Candidate Statement of Economic Interests User Guide, p. 9, at

https://ethics. se.gov/Campaigns/Documents/Candidate%20Statement%200f%20Economic®20In
terest%20User%20Guide%20Updated%201216.pdf




The State Ethics Commission (Commission) in SEC 093-66, explained: “Section 8-13-
HITO(B)(11) requires the filing of Statements of Economic Interests by members of state boards,
commissions, ot councils. The State Ethics Commission notes that the Ethics Reform Act does not
define the term "state board, commission, or council”. The Commission then stated that it “must
carefully weigh a number of relevant factors in order to determine whether a particular board is a
state board, commission, or council for the purpose of filing Statements of Economic Interests.”
SEC 093-66 at p. 2, The Commission found that “for the limited purpose of filing Statements of
Economic Interests, ‘state board, commission, or council’ shall mean an agency created by
legislation which has statewide jurisdiction and which exercises some of the sovereign power of
the State.” Id. In the instant opinion, the Commission found that members of the Heritage Trust
Advisory Board were considered public members of a state board, commission, or council;
however, the members of the Marine Recreational Fisheries Advisory Board were not. Id.

In the current scenario, the legislative appointments may include, but are not limited to, the
Judicial Merit Selection Commission (JMSC), the Prosecution Coordination Commission, the
Agency Salary Commission, the Commission on Indigent Defense, the S.C. Rura! Infrastructure
Authority Committee, the Joint Transportation Review, State Fiscal Accountability Authority, and
Joint Bond Review. Using the example of the Judicial Merit Selection Commission, S.C. Code
Ann. § 2-19-10(B) provides the method of appointment as follows:

Notwithstanding any other provision of law, the Judicial Merit Selection Commission shall
consist of the following individuals:

(1) five members appointed by the Speaker of the House of Representatives and of these
appointments:

(a) three members must be serving members of the General Assembly; and

(b) two members must be selected from the general public;

(2) three members appointed by the Chairman of the Senate Judiciary Committee and two
members appointed by the President Pro Tempore of the Senate and of these appointments:
(a) three members must be serving members of the General Assembly; and

(b) two members must be selected from the general public.

5.C. Code Ann. § 2-19-10(B). (emphasis added). S.C. Const. art. V, § 27 provides the jurisdiction
for the IMSC:

In addition to the qualifications for circuit court and court of appeals judges and Supreme
Court justices contained in this article, the General Assembly by law shall establish a
Judicial Merit Selection Commission to consider the qualifications and fitness of
candidates for all judicial positions on these courts and on other courts of this State which
are filled by election of the General Assembly. The General Assembly must elect the judges
and justices from among the nominees of the commission to fill a vacancy on these courts.

S.C. Const, art, V, § 27; see also S.C. Code Ann. § 2-19-10 ef seq.

In Segars Andrews v. Judicial Merit Selection Com’n, 387 S.C. 109, 691 S.E.2d 453 (S.C.
2010), the S.C. Supreme Court held that the IMSC is a constitutional office, “for it exercises part
of the sovereign and it possesses essentially all the additional characteristics, and more, commonly



associated with the office in the constitutional sense.” Segars-Andrews, 691 S.E.2d 453, 462. The
Court further found that “service on the JMSC by members of the General Assembly is properly
characterized as incidental to their legislative duties.” /4. (emphasis added).

Thus, the Committee finds that a legislative member’s service on a board, council, or
commission could be considered incidental to the full and effective exercise of members’
legislative powers. Thus, the Committee finds that the Member is not required to list his or her
position on the board, council, or commission on the SEI,

CONCLUSION

In summary, a Member, serving on a state board, council or commission by appoiniment

relating to his office pursuant to the Constitution or by statute, is not required to report this position
on his or her SEI.

Adopted October 4, 2018,
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ADVISORY OPINION 2018 - 11

The House Legislative Ethics Committee received a request from a Member for an advisory
opinion. The Member questioned whether a candidate for the House can accept a campaign

contribution from the federal campaign account of a South Carolina candidate, who is seeking
federal office.

Pursuant to House Rule 4.16C.(5), the Committee renders the following advisory opinion.
DISCUSSION

At the outset, the Committee notes that the question presented involves both state and
federal law. Previously, in HEC Advisory Opinion 2018-7 the Committee addressed the issue of
whether a S.C. Member, a public official, could use his or her campaign account to contribute to
the campaign of a candidate seeking federal office. The Committee found:

that a Candidate or Member may not use his or her campaign account to contribute to a
candidate for Federal office as such contribution would not be a permissible campaign
expense and it is not related to the office the Member holds as required by Section 8-13-
1348. ...

In conclusion, while the Committee is cognizant that S.C. Code Ann. § 8-13-
1340(AY’s prohibition on contributions to other candidates does not include candidates
seeking Federal office, the Committee nonetheless finds that such a contribution is not

permissible pursuant to § 8-13-1348(A) as it is not an expenditure related to the campaign
or the office held,

HEC Advisory Opinion 2018-7, pp. 3-4. -
However, Federal election law permits a federal candidate to contribute to a state candidate

if state law permits such a contribution. See 52 U.S.C. 30125(e)(1)(B). Specifically, “a federal
candidate committee may contribute up to $2,000 per election to the committee of another federal



candidate, Contributions from federal candidate committees to state or local candidate committees

are subject to state law.” See hitps//www.fec.gov/help-candidates-and-committees/making-
disbursements/making-contributions-other-candidates/,

Pursuant to 11 CFR § 300.62, dealing with Non-Federal elections, “a person described in
11 CFR 300.60 may solicit, receive, direct, transfer, spend, or disburse funds in connection with
any non-Federal election, only in amounts and from sources that are consistent with State law, and

that do not exceed the Act's contribution limits or come from prohibited sources under the Act.”
11 CFR 300.62 This person includes:

(a) Federal candidates; (b) Individuals holding Federal office (see 11 CFR 300.2(0)): (c)
Agents acting on behalf of a Federal candidate or individual holding Federal office; and
(d) Entities that are directly or indirectly established, financed, maintained, or controlled

by, or acting on behalf of, one or more Federal candidates or individuals holding Federal
office.

11 CFR 300.60.

Next the Committee must review the Ethics Government Accountability and
Campaign Reform Act of 1991 (the Ethics Act) for guidance regarding the Member’s
question and whether state law would permit a contribution by the federal candidate from
the candidate’s federal campaign account to a candidate for the S.C. House. The Ethics Act
provides the proper procedure for transferring funds from one campaign account for
elective office to a second campaign account for a different elective office.

Section 8-13-1352 states:

Notwithstanding the provisions of Section 8-13-1350, a candidate may use or
permit the use of contributions solicited for or received by the candidate to further
the candidacy of the individual for an elective office other than the elective office
for which the contributions were received if:

(1) the person originally making the contribution gives written authorization
for its use to further the candidacy of the individual for a specific office which is
not the office for which the contribution was originally intended; and

(2)  the contribution is otherwise permitted by law.

Section 8-13-1352. "Candidate" means:

(a) a person who seeks appointment, nomination for election, or election to a
statewide or local office, or authorizes or knowingly permits the collection or
disbursement of money for the promotion of his candidacy or election; (b) a person
who is exploring whether or not to seek election at the state or local level; or (c) a
person on whose behalf write-in votes are solicited if the person has knowledge of
such solicitation. "Candidate" does not include a candidate within the meaning of
Section 431(b) of the Federal Election Campaign Act of 1976.”




S.C. Code Ann. §8-13-1300(4). (Emphasis added). Contribution is defined as:

a gift, subscription, loan, guarantee upon which collection is made, forgiveness of a loan,
an advance, in-kind contribution or expenditure, a deposit of money or anything of value
made to a candidate or committee, as defined in Section 8-13-1300(6), for the purpose of
influencing an election; or payment or compensation for the personal service of another
person which is rendered for any purpose to a candidate or committee without charge.
"Contribution” does not include volunteer personal services on behalf of a candidate or
committee for which the volunteer receives no compensation from any source.

S.C. Code Ann. §8-13-1300(9). Pursuant to this definition, persons seeking Federal office are not

considered a “candidate” and, therefore, are generally not subject to the requirements provided in
the Ethics Act.

The State Ethics Commission addressed a similar issue in SEC A02002-001, where the
question was whether a federal candidate’s campaign funds could be transferred to the candidate’s
own state campaign account without first seeking the written authorization of any of the people
who originally made contributions to the federal campaign. The former federal candidate was
permitted to transfer the candidate’s federal campaign funds to the candidate’s state campaign after
obtaining written authorization from the contributors to his or her federal campaign. SEC AQ99-
006 provides the procedure that should be followed to identify those contributors whose

permission the former federal candidate must obtain for their contributions to be used in the new
campaign.

Thus, the Committee notes that a federal candidate is permitted under the Federal Election
law to make contributions from his or her federal campaign account to a state candidate if permitted
under state law. Based upon the holding in SEC AQ2002-001, it appears that this contribution
would be permissible pursuant to the Ethics Act, as long as, the federal candidate obtained the
written authorization from the federal contributor as required by Section 8-13-1350 and using the
procedure outlined in SEC A099-006. Finally, the Committee notes that any such contribution to

a candidate for the S.C. House is limited to $1,000.00 per election cycle. See Section 8-13-
1324(A)X(1)(c). :

CONCLUSION

In summary, the Committee finds that a candidate for the S.C. House can accept a campaign
contribution from the federal campaign account of a South Carolina candidate, who is seeking
federal office. However, the candidate for the S.C. House must first verify that the candidate for
federal office obtained the written authorization of his or her contributors to the federal office
campatign, which permitted the contribution to the state candidate. The verification from the federal

candidate may consist of any written response (formal letter, email, etc.) that he or she affirms that
permission was obtained from the federal contributors.

Adopted October 4, 2018,
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ADVISORY OPINION 2018 - 12

The House Législative Ethics Committee received a request from a Member for an advisory
opinion. The Member questioned whether it was a violation of the Ethics Act for a Member to directly
advocate for legislative issues on a third party, non-profit’s agenda. The Member stated that the Member in

question has a family member who is employed by the third party, non-profit. The Member also noted that
the non-profit is a registered 501(c)(4)." Specifically, the Member alleged:

The non-profit formulates scorecards on issues and publicizes a report. The family member,
which works for the non-profit, directly benefits from the agenda of the non-profit, receiving
continuous representation from the Member during the House legislative session. In return, the

House member receives information, factual or not, from the third party who also employs the
Member’s family member.

The Member requesting the opinion explained that the perception is that as long as the Member actively
advocates for the non-profit’s published legislative agenda, the family member will continue to have

employment with the non-profit. The Committee notes that pursuant to S.C, Code Ann. § 2-17-10(12)
“lobbying” means:

promoting or opposing through direct communication with public officials or public employees:

(a) the introduction or enactment of legislation before the General Assembly or the committees or
members of the General Assembly; :

(b) covered gubernatorial actions;

(c) covered agency actions; or

(d) consideration of the election or appointment of an individual to a public office elected or
appointed by the General Assembly.

"Lobbying" does not include the activities of a member of the General Assembly, a member of the
staff of a member of the Senate or House of Representatives, the Governor, the Lieutenant

! “Internal Revenue Code section 501(c)(4) “provides for the exemption of two very different types of organizations
with their own distinct qualification requirements. They are: 1) Social welfare organizations: Civic leagues or
organizations not organized for profit but operated exclusively for the promotion of social welfare, and 2) Local
associations of employees, the membership of which is limited to the employees of a designated person(s) in a
particular municipality, and the net earnings of which are devoted exclusively to charitable, educational or
recreational purposes.” See hitps/www.its.sovicharities-non-profits/other-non-profits/types-af-orean] zations-
exempt-under-section-301 ¢4, (emphasis added),




Governor, or a member of the executive staff of the Governor or Lieutenant Governor acting in his
capacity as a public official or public employee with regard to his public duties.

S.C. Code Ann. § 2-17-10(12). (emphasis added). Thus, with regard to this opinion, the Committee
considers that by “advocate” the Member requesting the opinion means that the Member in his or her
official capacity is speaking for or against legislation as well as sponsoring legislation. The Committec
notes that this is a permissible action by the Member as an “advocate.”

Pursuant to House Rule 4.16C.(5), the Committee renders the following advisory opinion.
DISCUSSION

The Rules of Conduct for the Ethics, Government Accountability, and Campaign Reform Act of
1991, (the Ethics Act), in 8.C. Code § 8-13-700(B), provide:

(B) No public official, public member, or public employee may make, participate in making. or in
any way attempt to use his office, membership, or employment to influence a governmental
decision in which he, a family member, an individual with whom he is associated, or a business
with which he is associated has an economic interest. A public official, public member, or public
employee who, in the discharge of his official responsibilities, is required to take an action or
make a decision which affects an economic interest of himself, a family member, an individual
with whom he is associated, or a business with which he is associated shall:

(1) prepare a written statement describing the matter requiring action or decisions and the nature of
his potential conflict of interest with respect to the action or decision:

(2) if the public official is a member of the General Assembly, he shall deliver a copy of the
statement to the presiding officer of the appropriate house. The presiding officer shall have the
statement printed in the appropriate journal and require that the member of the General Assembly

be excused from votes, deliberations, and other action on the matter on which a potential conflict
exists,

S.C. Code § 8-13-700(B). {emphasis added). Pursuant to Section 8-13-100(1 1), economic interest means:

means an interest distinct from that of the general public in a purchase, sale, lease, contract, option,
or other transaction or arrangement involving property or services in which a public official, public
member, or public employee may gain an economic benefit of fifty dollars or more.

This definition does not prohibit a public official, public member, or public employee from
participating in, voting on, or influencing or attempting to influence an official decision if the only
economic interest or reasonably foreseeable benefit that may accrue to the public official, public
member, or public employee is incidental to the public official's, public member's, or public
employee's position or which accrues to the public official, public member, or public employee as
a member of a profession, occupation, or large class to no greater extent than the economic interest

or potential benefit could reasonably be foreseen to accrue to all other members of the profession,
occupation, or large class.

S.C. Code § 8-13-100(11). Business with which he is associated means “a business of which the person or
a member of his immediate family is a director, an officer, owner, employee, a compensated agent, or
holder of stock worth one hundred thousand dollars or more at fair market value and which constitutes five
percent or more of the total outstanding stock of any class.” 8.C. Code 8-13-100(4). (emphasis added).

Family member is defined in S.C. Code § 8-13-100(15) as an individual who is:

(a) the spouse, parent, brother, sister, child, mother-in-law, father-in-law, son-in-law, daughter-in-
law, brother-in-law, sister-in-law, grandparent, or grandchild;



(b) a member of the individual's immediate family.

S.C. Code § 8-13-100(15). From the facts presented in this situation, it is unclear if the family member
falls within the definition of “family member” as set forth in section 8-13-100(15); however, it is a broad
definition. Assuming the family member meets the test as defined in Section 8-13-100(15), the Committee
finds that the Member may not actively advocate for the third party, 501(c)(4)’s legislative agenda as the
family member, who is an employee of the third party, 501(c)4) has an economic interest, Morcover, as a
result of the family member’s economic interest as an employee of the third party, S01(c)(4), the Member

then has a conflict of interest in participating in, voting on, or attempting to influence an official decision
related to non-profit’s legislative agenda.

In SEC AO2005-003, the State Ethics Commission addressed issues affecting the economic
interests of a family member, that is the spouse, which required the public official to follow the recusal
provisions in Section 8-13-700(B). The Commission held that a county counci! member, whose spouse
was the clerk of court, was “advised not to vote on matters relating to his spouse’s satary or other
economic interests.” /d. at p. 4. The Commission stated that the county council member may vote on the

county budget as a whole. He may vote on a specific matter relating only to the clerk’s office; however, he
may wish to avoid even an appearance of impropriety. Id.

In the instant scenario, the public official is then required to abstain from voting on matters in
which there are conflicts of interest as discussed above by following the procedures of Section 8-13-
700(B)1) and (2). Specifically, the Member is required to deliver a copy of a statement describing the
conflict of interest to the Speaker of the House. Pursuant to Section 8-13-700(B)(2), the Speaker of the
House shall have the statement printed in the appropriate journal, and the Member will be required to
excuse him or herself from any votes, deliberations, and other action taken on the conflicted matter.

CONCLUSION

In summary, a Member, whose family member, is an employee of a third party, 501(c)(4)
may not actively advocate the 501(c)(4)’s published legislative agenda so as not to violate Section
8-13-700. Further, the Member should follow the abstention procedures outlined in Section 8-13-

700(B)(1)-(2). The Commiitee notes that this opinion is limited in application to the specific
factual situation outlined above.

Adopted December §, 2018,
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ADVISORY OPINION 2017-1

‘The House Legislative Bthics Committes (HEC) received a request from & Member for gn
advisory opinion regarding seliing insurance to a quasi-governmental ageucy. The Member

explained that he works for an insurance company which has a parent company. He noted that he

has no financial interest in either company. The Member reported that he is currently paid a salary
but effective April 2017, the fnsurance company will compensate him on a commission basis, -
. Specifically, he questioned whether, pursuant to the Ethies Rules of Conduet, he could sell
insurance policies to local Department of Disabilities and Special Needs (DDSN) Boards and he
noted that he could abstain: from any voteon a budgstary request for DDSN., He also questioned -
whether he could sell insurance policies to county hospitals and he explained that he could abstain
from any vote on & budgetary request for the Department of Health and Human Services (DHHS), |
The Membet noted in both instances that he submits & proposal to sell the insurance to either ettity
during a competitive bidding process, He alsn questioned whether he can serve as the agent for the
insuratice company selling insurancs policies inthe two situations discussed above.

- Pursuant to House Rule 4. [6C.(4), the Committee renders the following advisory opinion,
The Member may sell insurance policies s an agent of an insurance company to local DDIN
Boards and [ocal county hospitals. He is not required to abstain from voting on matters related to
DDSN or DHHS as he meets the largo class exemption pursuant to the deBnition of economic
interest. 8.C. Cade Ann, § 8-13-100 (11)(b) (201 1), Specifically, the Committee observes that the
Member, as a'compensated agent uses the, competitive bidding process o submit insurance
proposals, and, thus, does not have an interest distinet from the general public. '

DISCUSSION
DDSN Boggds -

 Initially, some background on DDSN and its interplay with local DDSN Boards is -
necessary in order to address the Member's question telated to selling insurance policies to local

1



DDSN Boards. DDSN is a SC state agency which “serves persons with intellectual disabilities,
autism, head and spinal cord. injury, and conditions relatéd to each of those four disabilities.”
- hip www ddsn.seoy ahout Pages/Qurlission.aspy; see also §.C. Code Ann, § 44-20:250,
"DDSN provides services to the majority of eligible individuals in thelr home communities
thtough contructs with local service-provider agencies, Many of these agencies are called
Disabilities and Special Needs (DDSN) Boards, and they serve every county in South Carolina,

There are also other qualified service providers available in many locations around the state.”
(entphasis added), btps/www ddsn se goviservice s Pages/default asna. :

Pursuant to-S.C, Code Ann, § 44-20-380, DDSN Boards, recsive funding as follows: -

(A) County disabilities and special needs boards are encouraged to utilize lawful sources
of funding to further the development of appropriate conununity services to meet the needs
of persons with intellectual disability, related disabilities, head injuries, or spinal cord
injuries and their farnilies. . L o .
(B) County boards may apply to the department [DDSN] for funds for community services
development under the terms and conditions as may be prescribed by the department, The -
department shall review the applications and, subject.to state appropriations to the
department or to other funds under the department's control, may fund the programs it
considers in the best interest of service delivery to the citizens of the State with intellectual
disability, related disabilities, head injuries, or spina} cord injuries, :
. (C) Subject to the apptoval of the depariment, county boards may seek state or & eral
unds admini ies other than the de

(emphasis added). 8.C; Code Ann, § 44-20-3 30, Thus, DDSN Boards do not receive direct funding

from the General Assembly. The Committee notes thet DDSN Board may tecelve some.
reimbursement for services provided by DDSN, '

County Hospitals

It is the Committee’s understanding that the county hospitals in question have a local
governing board which would authorize the purchase of any insurarice policy. Specifically, the
Committee learned through the SC Hospital Association the board of the local hospital would
discuss the purchase of any insurance policies eithet during the budget approval progess or a
separate presentation. Again, the Committee has Isarned this is not specifically structured for all
hospitals and is defermined by the hospital itself through hospital policy and procedures, The
- requirement for approval by county council is rare, but would be hospital specific, Thus, it often

appears that the local hospital governing board determines what insurance policy-to purchese, Seo -
generally, Sections 44-7-1430, -1440,

Further, local county hos;)itais may recelve relmbursement for Medicaid programs.
However, the local county hospitals do not acquire budget appropriations. See discussion of a

Member's busiriess receiving Medicaid reimbursement as addressed in House Legislative,Ethics
Committes Advisory Opinion 2016-3. _ : : . '



Applicable Law

Pursuant to the Rules of Conduct regarding ccmmcts of interest in the Ethics,

(lovernmient, Accountabthty, and Campaign Reform Act of 1991, 8.C. Code Ann, § 8-13.700
prowdes

(&) No public official, publ;c member, or pubhc employee mﬂi.@i}.l‘ﬂi‘-ﬂilm official
office, membetship, or empl ; rest for himself, a fam:ly
" member, an indlvidual with whom he is assomated, of & busmess with which he is
associated. This prohibition does not extend to the incidental use of public materials,
personnel, of equipment, subject to or available for a public official's, public member! 8, of
public employee's use that does not result in additional public expense. .
(B) No_public official, public member, or public employee M%Mm
maeking, or jn any way a;tempt to use his office, membership, ot employment to mﬂuegc
& governmental decision in which he, a family metmber, att individual with whom he is -
associated, ot a business with which he is assoclated has an conomic interest, A public
official, public member, or- public employee who, in the dischatge of his officla)
responsibilities, is toquired to take an action or make a decision which affects an economic
interest of himself, a family member, an individual with whom he is associated, or a
business with which he'Is assoeiated shall:
(1) prepare a written statement describing the matter reqmrmg action or decisions and the
nature of his potential conflict of interest with respect to the action or decision: S
(2) if the public official is a member of the General Assembly, he shall deliver a copy of
the statement to the pres1clmg officer of the appropriate house. The presiding officer shall
have the statement printed in the appropriate journal and require that the member of the

_General Assembly be excused from votes, deliberations, and other action on the matter on
which a potential conflict exists; ‘

s

(emphasm added) S C Code Ann, § 8-13 700. A business with which & person is associated is
defined as “a business of which the person or a member of his immediate family is a director, an
officer, owner, employee a compensated agent, or holder of stock worth one hundred thousand
doliars or more at falr market value and which constitutés Fve percent or more .of the total
outstanding stock of any class.” (emiphasis added). Section 8-13-100(4).

Further, as used in the Act, “economic interest” means:
{a)  aninterest distinet from that of the general publicina purchase, sale £ease, contract,

option, or other transaction or arrangement mvolvmg propetty ot services in which a public public
official, public member, ot public emiployee ma
or more.

by -

economrc benefit of fifty dollars

accrue tg the gubhc official, pubhc member, or public employes is mchental to the ggbhc
official's, pubhc member's, or public employee’s ggm;;on or which aCrues to the pubh




officlal, public member, or public employes as a member of a profession, oceupation, or
laxge class to no greater extent than the economic interest or potential beneflt could
onably be foreseen to acorve to all other members of the profes: ocgupation, ot

(emphasis added). S.C. Code Ann. § 8-13-100(11).

- In the instant scenario, it is clear thal the Member does not have any ownership
interest in the insurance company, the business with which he is associated, but he is a
compensated agent. In SEC AO2000-004, page 4, the State Fthies Commission defined a
“compensated agent” as “any ongoing client relationiship in which-the public official, public
member, or public employee, receives compensation for services rendered,”

Thus, in each scenario, the Member submits & competitive bid to sell the insurance pdlicy
to each entity described above. Therefore, he does not receive an interest distitict frorn that of the
general public, as defined in “economic interest.” Moreover, there is tio direct furiding to elther

the DDSN Board or local county hospitals during the budgetary process.

Also, the compensated agent, who is a public official and is selling insurance products to g
quasi-governmental agency, fs nat tequired to abstain from voting on budgetary recuests pursuant -
to Seétlon 8-13-700(B) for DDSN or DHHS. Even if it appears that the Member may have &
conflict of interest, the large class exception permitted in 8.C, Code Ann. § 8-13-100(1 1)}b) allows
. Members of a profession, vecupation, or large class to participate in and vote on decisions that .
would have an economic inferest to them because of the profession, ocoupation, or large class to
which they belong. The economic interest or benefit must be such as could have been reasonably
foreseen to accrue to anyone in that profession, occupation, or large class, In the instant situation,
it appears that the Member who is selling insuratice policies meets the large class exemption.

. CONCLUSION

In summary, the Member as a compensatad agent uses the competitive bidding process to
submit Insurance proposals, and, thus does not have an interest distinct from the genetal public,
Also, the Member, a cotnpensated agent of an insutance company, is not required to recuse himss!f
from & vote on matters related to DDSN or DHHS, The DDSN Boards and loeat county hospitals

to whom he competitively sells insurance produsts do not recelve ditect budgetary funding from
the South Carolina General Assembly, _ ‘

Adopted January 25, 2017
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ADVISORY OPINION 2017 - 2

The House Legislative Ethics Committee (HEC) received a request from a Member for an
advisory opinion related to the use of his campaign funds, Specifically, the Member explained that
he travels to Columbia for meetings which are related to the office he holds when the legislative
session is aver and he does not recelve any compensation by per diem! or subsistence, Specifically,
the Member requested that the Committee find that he could use his campaign funds to pay for any
related expenses for the trip, that is, meals and lodging if the meeting involves an overnight stay,

- and mileage. The Member noted that he does not request approval from the Speaker for nor segks

 teimbursément of these expenses. The'Member also requests that he be able to use his campaiga
funds to pay for travel expenses if he is asked to serve as a speaker at an in-state meeting related -

10 legislative matters, The Member noted that this meeting is not sponsared by a lobbyist pringipal.

~ Pursuant to House Rule 4. 16C.(4), the Committee renders the following advisory opinion,
The Committee finds that the Member may use his camnpaign funds {o pay for the costs associated
with travel for 4 meeting related to the office he holds, such as, meals, lodging, and mileage when
legislative session is over and if he does not feceive any authorized per diem or subsistence for the
meeting, The Member may also use campaign funds to pay for travel expetises if he is asked to
serve as a speaker at an in-state meeting related to legislative matters. However, the Member must
iternize these expenditures on his applicable Campaign Disclosure report.

DISCUSSION

' Per Diem Is defined as “an allowanes paid to your employees for lodging, meals, and incldentat expenses ingurred
when traveling, This atlowanee s in ey of paying for their astual travel expenses,” Dups. . Wi, irs ey cub v,
gt gurbinn oded pen gl thiion: i i e by irs e perdiem had 4 pen.odd




As background, House Members are permitted to receive the following reimbursements

according to. Act 284, H 5001 (known as the Budget Bill), Part 18, 91.4. (LEG
Subsistence/Travel Regulations): -

embers of the General As y shall recelve subsistence for each legislative day
that the respective body is in sesslo i gny other instance in which a member iy
allowed subsistence expense. No member of the General Assembly except those- present
are eligible for subsistence on that day., Legislative day is defined as those days
commencing on the regular ahnual convening day of the General Assembly and continuing
through the day of adjournment sine die, excluding Friday, Saturday, Sunday, and Monday.
(B)  Standing Commlitees of the Senate and House of Representatives are authorized
confinue wotk during the inferim; however, House members st teceive advanced
_ approval by the Speaker of the House and Senate members must receive advanced approvat
+ by the President Pro Tempore of the Senate or Standing Committee Chairman to meet, If
suich advanced approval is Lréceived, the members of the Genetal Assembly shall not be
paid the per diem authorized in this provision. When certified by the Speaker of the House,
President Pro Tempore of the Senate, or Standing Committee Chairman, the members -
serving on such committess shall recefve a subsistence and milease at the rate provided far
by law, and'the regular per diem established in this act for members of boards,
- commissjons, and committees whils attending scheduled meetings, Membérs may elect to
eceive actual expenses inourred for lodging and meals in lieu of the allowable subsistence

gxpense. The funds for allowances specified in this proviso shall be paid to the members
of the Senate or House of Representatives from the Approved Accounts of the respective

body except as otherwise may be provided, .

by law, and the regular per dism established in this act for members of boards,
commissions, and committees upon approval of the appropriate chairman. When traveling
on official business of the Senate or.the House of Representatives not directly associated
with & committee of the General Assembly, raembers shall be paid the same allowance
upon approvat of the President Pro Tempore of the Senate or the Speaker of the House of -
Representatives. In either instance, the members may elect to receive actual expenses
incurred for lodging and meals in lou of the aliowable subsistence expense. The funds for
the allowances specified 1n this proviso shall be paid from the Approved Accounts of the
Senate or the House of Representatives or from the appropriate account of the agency,
board, commission, task force ot committee upor which the metnber serves.
(E) - f Rep: i | not be reimbursed for

House. , : : L

(F)  Notwithstanding any other . provision of law, subsistence and mileage

reimbursement for members of the General Assembly shall be the leve! authorized by the
[nternal Revenue Service for the Columbia area, Provided, in caleulating the subsistence
reimbursement for members of the General Assembly the reimbursement rate for the
lodging component shall be the average daily rate for hotels in the Colurabia Downtown




area as defined by the Cotumbia Metro Convention and Visitor's Bureau for the preceding
fiscal year, : '

‘Aot 284, H 5001, Part 1B, 914, (emphasis added). Thus, when & Member receives

subsistence, it is for lodging and meals. Per dier is teceived in lieu of a salary, In the instant

. scendrio; the Member is not reimbursed his costs associated with attending the meeting held when
the leglslature is not in session, - .

Further, $.C. Code Ann, § 8-(3-1 348(A) provides:

(A) No candidate, committee, public official, or political party may use campaign funds to
deftay personal expenses whi

ch are unrelated to the campaign ot the office if the candidate
is an officeholder nor may these funds be converted to personal use. The prohibition of this
subsection does not extend to the incidental personal use of campaign materials or
equipment. nor 1o an_expendi ed eftay any ordi expenses ineurred i

connection with an individual’s duties as holdér of elective office,
8.C: Code Ann. § 8-13-1348(A)(1991 as amended) (emphasis added),

As noted previously, the State Ethics Commission (SEC) explained that “the terms
‘personal’ and ‘unrelated to the campaign’” with regard to expenditues, are “not defined in the
Ethics Act and the Act itself provides no clear guidance on what is and ‘what is not an aceeptable
expenditure from the campaign funds,” See SEC A0201 6-004, p. 2 (January 20, 2016). '

 Additionally, House Ethics Committee Advisory Opiniion 2015-3 utilized Committes

* Advisory Opinion 92.3, for guidance on a test to evaluate the permissibility of a campaign
expenditure, It stated: “E ndititre sk judped ¢ hether it is an ordinary office ¢
:ng:L elaye 388 OF instes nal ¢ P
office.” Committee Advisory Opinion 92-3 (etphasis ad ed).

In the instant scenario, the Member would not have the additional expense for meals,
lodging, and mileage after the logislative session ended for attending legislative-related meetings
with but for the office the Member holds. Thus, It is connected to the ordinary duties of the office -
as & Member. Also, the Member also does not accept any per diem or subsistence, even if
permitted, for participating in the meetings. Therefore, he may use his campaign funds to’ pay for
these additional expenses, The Member may use his campaign funds, as well, for travel expenses

(f he is asked to serve as a speaker at an in-state meeting related to legislative matters since this is
part of the ordinary duties of his office. o

CONCLUSION

‘ In summary, the Member may
meeting involves an ovemight stay,
session has ended. The Member d
reimbutsement of these expenses.
expenses if he Is asked to serve ag

use fis campaign funds to pay for meals and fodging if the
and mileage for legislative related meetings that occur after
0¢s not request approval from the Speaker for nor seeks
The Membsr may use his campaign funds.to pay for travel
a speaker at an in-state meeting related to legisiative matters,



. - Furthermore, the Member must itemize these expenditures on his applicable Campaign Disclosure
report,

. Adopted March 1, 2017
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ADVISORY OPINION 2017 -3

The House Legislative Ethics Committee (HEC) teceived . a request from a
Member/Lawyer for an advisory opinion related to representing clients before a state agency and
the ramifications of voting on a budget request related to that state agency. The Member explained

 that his firm may represent clients for workers’ compensation olaims, condemnation olaims with

the S.C. Department of Transportation, as well as matters with the Office of Motor Vehiole
Hearings. . ' '

Pursuant to House Rule 4,16C,(4), the Committee 'repders the fdllowing advisory opinion.
| DISCUSSION

$.C. Code Anu. § 8-13-740, part of the Rules of Conduct, provides:

(3) as required by law; ' :
(b) before a court under the unifled judicial system; ot :

(e) i & contested case, as defined in Section 1-23-310, excluding a contested case for a rate ar
price fixing matter before the South Carolina. Public Service Commission or South Caroliaa
Department of Insurance, or in an agency's consideration of the drafting and promutgation of
regulations under Chapter 23 of Title 1 in a public hearing. . .,

(7) The restrictions set forth In items (1) through (6) of this subsection do not apply to:

{a) purely ministerial mattets which do not require discretion on the part of the governmental entity
before which the public official, public mémber, or public employee Is appearing;

{b) répresentation by a public official, public member, or public employee in the course of the
public official's, public member's, or public employee's official duties;




(¢) representation by the public offictal, public member, or public employes in matters telating to
the public official's, public member's or public employee's personal affairs or the personal-affairs
of the public officlal's, public mermber's, or public employee's immediate family, .. .

(B) A member of the General Assembly, when he, an individual with whom he is assaciated, or a

" business with which he is. pssociated represents a client for compensation as permitted by
subsection (AX2)(c), must file within his annual statement of economic interests a listing of fees
earned, services rendered, names of persons tepresented, and the nature of contacts made with the
governmental entities, ' ‘

ST B

T niss by subseetion (AX2)c) within one year prior to sug
This subsection does not prohibit & member from voting on other sections of the
appropriation bill or from voting on the genetal appropriation bil! as a whote.

 (emphasis added). S.C. Code Ann. § 8-13-740; see also House Bthics Cormittee Advisory Opinion 93-
23 Thus, the Member may not represent anothes person before a governmental entity unless ‘certain
exceptions are complied with. Furthermo

ore, if those exceptions are met, then the Member canndr vote on -
- the section of the budget related to a particular agency if the Member or the business with which he s
associated, that is, the law firm, has represented that client before that agency within one year ptior to the
vote. Additionally,

the Member must report any legal feos earned, names of the persons cepresented, and
the nature of contact with the governmental entities on his or her Statement of Econamio Interests,

In this situation, the Member must comply with the general rutes found in Section 8-13.
740(A)(2) in order to represent a person before 4 governmental agency. This means that the
Member may represents persons in contested cases pursuant to the Administrative Procedures Act
except before the 8.C. Public Service Commission or the $.C. Department of Insurance. Then,
pursuant to Section 8-13-740(B), the Member must report on his or her annual Statement of
Economic Intetests a listing of fees eamed, services rendered, names of persons represented, and

- the nature of contacts with the governmental agency.-Finally, as required by Section 8-13-740(C),
the Member is prohibited from voting on the section of that year’s Gensral Appropriation Bill
relating to a specific agency or commission if the member or individual or business which whom

he ot she is associated with represented a person befare the agency or commission within one year
prior to that vote,

CONCLUSION

_ In summary, the Member/Lawyer may represent clients in a contested case, as defined in

- Section 1-23-310, excluding a contested case for a rate ot ptice fixing matter before the S.C, Public _
Service Comumission or 8.C, Department of Insurance, or in an agency's consideration of the

drafting and promulgation of regulations, The Member must meke the required disclosure on his

. or her annual Statement of Economic Interests, Also, the Member could not vote an the applicable
 section related that agency in the annual Gieneral Appropriations bill,

Adopted March 1, 2017
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ADVISORY OPINION 2017 -4 -
(Amended October 30, 2017)

The House Legislative Ethics Committes (HEC) teceived a request from g

" Membet/Lawyer for an adyisory opinion related to representing a state agency in a legal matter

but the Membet/Lawyer’s attorney fees and litigation costs are paid for by a 'third party, a
governmental insurance operation. The Membet/Lawyer questioned whether he could stil] voteon

a budget request related to that state ageney since the agency is not paying his legal fees. For

example, the Member explained that he has often been retained by the Insurance Reserve Fund

(IRF)1 and the Joint Underwriting Assooiation (JUA) to defend an agency who is the insured

client on a ¢laim. The Member/Lawyer further questioned in the same scenatio whether he could

still vote in subcommittee, committee, and during the debate on the House calendar for bills related
to that state agency. :

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisory epinion.

DISCUSSION

8.C. Code Ann. § 8-13-700, part of the Rules of Conduct, provides:

[1“The Insurance Reserve Fund functions as

fnsurance specifically designed to meet the n
http://www.irf.sc.gov/ '

a governmental insurance operation with the mission to provide
seds of governmenta] entities at the lowest possible cost.”

1 %The misslon of the JUA is to provide a stable markat for superior, dependable and defense focused medical -
professional liability insurance to South Carolina’s medical professionals,” '
http:/fwww.sclun com/about/mission visionyalues/




(A) No public official, public member, or public employee may knowingly uge his official
office, membership, or employment o obtain an economic interest for himself; g family
member, an individual with whom he is associated, ot 4 business with which he is -
associated. This prohibition does not extend to the incidental use of public materials,
persontel, or equipment, subject to or available for a public official's, public mernber's, or
public employee's use that does not result in additional public expense. _
(B) No public official, public meémber, or public employee may make, participate in
making, or in any way attempt to use his office, membership, or employment to influence
a governmental decision in which he, a family memmnber, an individual with whom he is
associated, of a business with which he is associated has an economic intorest. A public
official, public member, or public employee who, in the discharge of his official
responsibilities, is required to take an action or make a decision which affects ah economic
interest of himself, a family memiber, an individual with whom he is assotiated, or a
business with which he is associated shatl: _ , .
(I) prepare a written Statement describing the matter requiting action or decisions and the

- nature of bis potential conflict of interest with tespect to the action or decision;
(2) if the public official is a metmber of the General Assembly, he shall deliver a copy of
the statement to the presiding officer of the appropriate house. The presiding officer shall
have the statement printed in the appropriate journal and require that the member of the

General Assembly be excused from votes, deliberations, and other action on the matter on
- which a potential conflict exists;

LR

S.C, Code Ann. § 8-13-700(A)-(B). (emphasis added). The Ethics Act defines “economic
interest” as follows: - o

(a) "Economic interest" means an interest distinct from that of the general public in a
purchase, sale, lease, contract, option, ot other transaciion or artangement involving
property or services in which a public official, public membet, or public employee may
gain an economic benefit of fifty dollars or more. ‘
(b) This definition does not prohibit a public official, public member, or publjc employee
frotn participating in, voting on, or influencing or attempting to influence an official

decision if the only economic interest or reasonably foreseeable benefit that ma: acerue

to.the public official, public member, or public employee is ineidental to the public
official's, public member's,

or public employee's position or which acerues to the public
official, public membet, or public employee as a member of a profession, oc¢upation, or
large class to no preater extent than the economio jnterest or potential benefit could
reasonably be foregeen to accrye to all other membets of the profession, oceupation. or
large class,

S.C. Code Ann, § 8-13-100(11). (emphasis added).

In the instant situation, when the Member is retained by either the IRF or JUA, the Member
agrees to an established schedule for payment of his or her legal fees and costs, This set schedule
is the same payment schedule as for

any other attorney tetained by the IRF or JUA to represent a
client on a legal matter, Thus, the Member’s retention by the IRF or the JUA to defend an agency



gal community (i,e., televant “pubiic-”) and
the definition of “economic thterest.” The

] he Member is being paid
for his representation by the agency’s insurer, :

It is the Committee’s understanding that on a rate occasion the agency may also pay the
Member directly for the legal services the Memberis providing, On that rare occasion, the Member
should then abstain from voting on funding for that agency. '

The Committes notes that the Member should list on his or her Statement, of Bconomic

_ s the income earned from tepresenting an agency for which the
fees and costs are paid by the JUA or ¢

he IRF for tepresenting an agency client. See 8,C. Code
Ann, § 8-13-1120(A)2). T '

In addition, the Member is not requiréd to abstain fro
subcommittee meetings as ‘well as during the debate on the

CONCLUSION

In summary, the Member is not required to abstain from voting on budgetary funding for
or bills relating to the Member’s agency client for whom the Member is retained to represent when

, e calendar for bills related to the Member’s
agency client.

Originally Adopted March 1, 2017,
Amended October 30, 2017,
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ADVISORY OPINION 2017 - 5
Member working for County Treasurer

The House Legislative. Ethics Committee (HEC) recsived a request from a Member for an
~advisory opinion. The Member questioned whetfier it was a conflict of intetest for the Member to
be employed by the County Treasurer. The Member noted that her husband currently sérves asa
County Councilman, The Member explained that the Tréasurer is elected by the county voters,
The Member reported that the County allocates a tump sum for the Treasuret’s budget and then
the Treasurer decides how much of the budget is allocated to the Treasurer employees’ salaries,

The Member explained that she currently abstains from voting on the (eneral Appropristions
budget on the line item for local govemnments, ' -

_ Purstant to Houss Rule 4.16C.(4), the Committee fendgr’s the following advisory oﬁinion. ‘
DISCUSSION ~ |
' 8.C. Code Ann, § 8-13-700, part of the Rulés of Conduet, provides:

A) Ng‘ public official, public member, or public employee may knowingly use his official
office, membership, ot employment biain ar JoTmie | fes for himself, 3 famil

associated. This prohibition does not extend to the incidental use of public materials, . -

persounel, ot-equipment, subject to or available for a public official’s, public member's, or

public employee's use that does not result in additional public expense,

(B) No public official, public member, or public employse may make, participate in
aking. of in any way attem iis office. menmbershi  influenc

usiness ; . : onomic interest. A public
official, public member, or public employee who, in the discharge of his official

responsibllities, is required to take an action or make 1 decision which affests an economic

Leonidas B, “Leon” Stavrinakis -



interegt of himself. a family member, an individual with whom he Is associated, or a
business with which he is associated shalf: -
(1) prepare a written statement deseribing the matter requiring action ot decisions and th
nature of his potential conflict of interest with tespect to the action ot decisign; : :

(2} 1f the public official is a member of the Genoral A he shall d

: ling officer sha
ate journal and require that the member of th
jberations, and other action on the matter on

which a potential conflict exists;

-4y

5.C, Codo Au, § 8-13-700. (e!x’lphasis’ added). Pursuant to Section 8-13-100(11), “Economic
Interest” s defined as: _ ‘ :

(a) an interest distinct from that of the general public it a purchase, sale, lease, contract,
option, or other transaction or arrangement lnvolying property or services in which a public
- official, public member, or public employes may gain an econontic benefit of fifty dollars
ar more. : .
(b) This definition does not prohibit a public official, public member, or public employee
from participating in, voting on, or influencing or attempting to influence an official
decision if the only economic interest or reasonably foreseeble benefit that may accrue to
the public official, public' member, or public employee is incidental to the public official's,
public member's, or public employee's position or which accrues to the public official,
public member, or public employee as a member of a profession, occupation, or large class
to no gréater extent than the econotuic interest or potential benefit could reasonably be
foreseen to accrue to all other members of the profession, odoupation, or large class,

Section 8-13-100(1 1)(a)~(b).

House Ethics Advisory Opinion 92-4 also provides some guidance although it relates to
employment with a state agency rather than with local government, Specifically, it stated;

Question: I3 & member of the House of Representatives prohibited from seeking and
: obtaining éiviployment with a state agency? : ‘

There are several sections of the new Ethics Act which are pertinent to the Issue, but

note prohibit such employment. Most notably, Section 8-13-1 [20(A)2) requires.
disclosure of the employment arrangement and the amount of incoms received. Section

8«13-745(C) It is also applicable. That provision prohibits'a public official from voting

on that part of the appropriations bilt which relates to the agency, department, ete. with
which the official has a contractual arrangement for goods or services. Any conflicts of
interest which may arise because of the public employment must be handled a3 outlined
in §8-13-700(8), which may include abstention from certain votes,

House Ethics Advisory Opinion 92-4. Thus, the Member may be required to abstain from vbting
on 4 line item in the General Appropriations bill for local govemment if the Member is unable 1o
ascertain the use of the Genera! Appropriations funding for local government,




Also, the Member would need to disclose the incoms earned from the County Treasuret’s
office on the Statement of Economic Interests form,

CONCLUSION

[n summary, the Member may accept employrient with the County Treasurer’s office ag- -
long as the Member complies with the Rules of Conduct. Tt would be good practice but it is not
requited for the Member to abstain from'voting on a line ftem in the CGeneral Appropriations bill -
for local government. The Member must &lso repott this local governmental income earned from .
the Treasuret's office on the Member’s Statement of Economic Interests.

"Adopted April 6, 2017
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ADVISORY OPINION 2017- 6 '

The Housc Legislanve Ethics Committee (HEC) received a request from a Member for an ,
advisory opinion. The Member questionsd how the County Legislative Delegation members
should report the receipt of parking privileges at & county parking garage and also at the local
afrport. The Member explained that each delegation member is provided access by the county to

' parkmg in a county parking garage, The Member may also request access to & parkmg card to use -
in the county garage. As for the parking spaces at the logal ajrport, the county aviation authority
gives the delegation member a specific reserved parking location. The Member questions whether
he ot she ¢an continug to state under “gifts” on the Statement of Economic Interests (SEI), “call
[Name of Delegation}, [Delegation phone number], for list of beneftts, $1.00.” In the alternative,

the Member questions whether he or she must be mote specuﬁc and disclose the daily value of the
parking spaces under “gifts” on the SEL

Pursuant to House Rule 4. 16C.(4), the Committee renders the following advisory opinion,

DISCUSSION
$.C. Code Aan, § 8-13-1120 provides:

(A} A statement of econotnic interests filed pursuant to Section §-13-1110 must be on

forms prescribed by the State Ethics Commission and must ¢ontain full and complete
information concemmg :

(9) e source and abgef deseription of any gifts, including transportation, 10dg1ng, food,
or entettainment recewed during the precechng calendar yeat from.

{a) a person, if there is -zea-san to believe the donor would not give the gift, gratulty, or favor
. bud for the official’s or employee’s office or position; or

(b) & person, or from an officer ot director of a person, if the public official or pubhc
-employee has reason to believe the person:




(i) has or is seeking to obtaln contractuel or other business or financial relationship with
the official's or employee's agency; ot

(if) conducts operations of activities which are regulated by the official’s or employee's
agenay if the value of the-gift is twenty-five dollars or more in a day ot if the value totals,
in the aggregate, two hundred doflars or more ina calendar year.

S.C. Code Ann, § 8-13-1120(A)(®) (emphasis added), Thus, a glft of parking privileges ata county -
- gatage and county afrport would need to be repotted by the Metnber on his ot her SEI form as the
- Member would not recetve this gift but for the position he ot she holds.

The User Guide for the SEI provides instructions tegarding completion of the section on
“gifts." Specifically, the filer must provide the nature of the giff, the dollar value, the donor, and
the relationship to donor. See page 39 at: ' |

siitethics.se.gov/Campaigis/ Docurnents/SE1%5200n s %20  tatemient 6200 % 20 Ecotontic %20
[nterest®a20User%20Guide%10% 20 Updated %2012 16.pdL, :

. Thirty days prior to the due date for the SEI on March 30™ each year, the House Ethles
Committes provides instructions to filers - that is, candidates, former candidates, House Members,
and former House Members - regarding how to complete-the SEL The memo gives examples of
how to report legistative events on the SEI under “gifts.” For delegation events, the memo states
the following: “Donor- For List of Functions; Relationship - Call Detegation office; Nature of Gift
- Delegation Phone Number; and Value ~ $1,00.” It is the Committee’s understanding that it has .
been the practice for the delegation staff to maintain a list of events attended by the delegation

tembers, which also included any gifts; such as, parking privileges that the delegation members
veceived. : -

Thys, the Committee finds that the Delegation Member may continue to list under gifts on
his ot her SEI: “Donor- For List of Futictions; Relationship - Call Delegation office; Nature of Gift
.« Delegation Phone Number; and Value - $1.00,” as long as the Delegation Office maintained a

list of the gifts which included the parking privileges, as well ‘as the donor who provided the

patking privileges and the dollar value of those privileges. The Meber is only required to report
each gift that exceeds $25.00 or more. . ’

_ CONCLUSION

In summary, the Member may continue to list under gifts on his or her SEI “see Detegation

office for a list” with the list noting the parking ptivileges received by the Delegation Members
which includes the value, donor, and description of those privileges.

Adopted June 6, 2017,
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ADVISORY OPINION 2017 -7

The House Legislative Ethics Committee (HEC) received a request from 2 Member foe an

advisoty opinion. The Merber questioned whether S.C. Code Ann. § B-13-1348(8) allows “the”

~ use of campalgn funds to pay for or reimburse a member for the cost of transportation, lodging
and meals expended on the member and the: member spouse far attendance at the following
international, national, regional, state or local events: legislative confergnces, political party

conferences, political party conventions, trads conferences, issue conferences or speaking
engagerents,” . : :

Pursuant to House Rule 4.16C.(4), the Commit;ee renders the following advisory opinion.
DISCUSSION |
8.C. Code Ann, § 8-13-1348(A)(B) provides:

(A) No candidata, odmmitxee. public offictal, or political party may usé campaign funds to
defray personal expenses whi

ch are uorelated to the campaign or the office if the candidate
is an officeholder nor may these funds be converted to personal use. The prohibition of this
subsection does not extend to the incidental petsonal use of campaign materials or
squiptent nor to-an expenditure: used to defray any ordinary expenses incurred in
sonnection with an. individual's duties as a holder of elective office,

cessary travel ¢

PG OANES o

with, a political evesit are permitted.
8.C. Code Ann, § 8-13-1348(A)-(B) (etphasis added).

“The only relevant décision intetpreting Section 8-1 3-1348(B) found by the Committss was -
the Order of Disraissal [n the Matter Of: int C2014+033, 8C State Ethics ission vs,

The Honorghfe Richard A, Bckstrom. The Complaint alleged that the Respondent used campaigs



funds for personal use in violation of Section 8-13-1348(A). Respondent contended that the
“expenses reflected the payment of reasonable and necessaty (ravel expenses, food, and beverages
consumed by Respondent while at and in connection with the 2012 Republican National -
Convention™ and that “Section 8-13+1348(B) specifically permits the use of campaiga funds to
defray these expenses,” Order of Dismissal In the Matter OFf: Complaint €2014-033, SC Stato
Ethics Commission vs. The Honorable Richard A, Eckstrom, page 1, The State Ethics Cormmission

granted Respondent’s Motion to Dismiss finding that Respandent did not convest campaign funds
te his own personal vse, . :

Further, the Committes is cognizant that the cardinal rufe of statutory construction “is to
asoertain ard effeotuate the infent of the legislature.” Fulbright, et al, v, Spinnaker Resorts, Ing,,
~Op. No. 27720 (8.C. Sup, Ct. filed May 17, 2017) (Shearouse Adv. Sh. No, 20 at 30). “If a statute’s
language is plain, unambiguous, and conveys asclear meaning [] ‘the rules of statutory -
interpretation are not needed and the court has no tight to impose another meaning.'” Fulbright
citing Hodges v. Rainey, 341 §.C. 79, 85, 533 §.8,2d 578, 581 (2000). (emphasis added).

[n-the instant scenarlo; the plain meaning of Section 8:13-1348(B) demonstrates that a
Member may pay for the reasonable and necessary travel expenses incurred and food and
beverages consumed In connection with the political event attended by the Member and the
Meritber spouse. As there is no definition for “potitical event” in the Bthles Act, the Committee
would need to give the term “political event” its ordinary meaning, The Commities notes that the
political events a Member may attend, inotude but are not limited to, the National Conference of
State Legistatutes Legislative Sumruit, a Lobbyist Principal’s Annual Meeting (example, §.C. Beer
Wholesalers Association), an issus or trads conforence (such as, Students First Institute for g
Member who serves on the House Education Committee), The Committee finds that for an elocted -
official such events are inherently political in nature and a logical extenslon of thelr ability to
effeotively represent thelr constituents by virtue of the educational matertal provided, contacts
made, and other information gained. These events therefore fall within the ordinary eaning of
- the term “political event.” Accordingly, the Committee finds that the Member tay use his or her
~ campaign funds to pay for or reimburse the Member for the cost of transportation, lodging, and
meals expended on the Member and the Member spouse for attendance at the following
international, national, regional, state or local events: political party conferences, and political
party conventions as well as legislative conferences, trade conferences, issus conferences, or

speaking engagements. See also Section 813715 (regarding retmbursements of a Member for a
speaking engagement). ' - : '

~ CONCLUSION

In summary, the Metber tnay use his or her campaign funds to pay reasonable and
necessary expenses for transportation, fodging, and meals for the Member and his o her spouse
while st the following International, national, regional, state or locai events: political party
conferences, political party conventions, legistative, trade, or issues confetences, and speaking .
engagements, Section 8-13-1348(A) - (B).

Adopted June 6, 2017
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~ ADVISORY OPINION 2017 - 8

The House Legislative Ethics Committee (HEC) received a request from a Member for an
advisory opinion, The Member questioned whether the Member could serve on a Section, 561(C)
(3) board. As background, organizations desctibed in the IRS Code s $01(C) (3) are known as
chatitable ‘ofganizations, fttps:/www trg.go

nizatonsiexemption-réquirements-sect] i

Pursuant to House Rulz 4,16C.(4), the Commities renders the following advisdfy opinion,
DISCUSSION

SEC A092:150 provides guidance on this question. A County Clerk of Court questioned
. - whether there was any conflict with her service on the Board of Directors for the Shelter of Abused
* Women, The opinion found “there is no outright prohibition against a public officlal serving on

the Boards of Directors of a publicly held cotapany or corporation or a nonprofit organization.”
SEC A092~150, page 1. _ : ' ' _

However, the State Ethics Commission noted that pursuant to S.C. Code Ann, § 8.13.
1120(A)(8), the filer must disclose on her Statement of Economic (SEI) “any compensation
received from a business which also has a contract with the governmental entity which the public
official serves.” SEC A092-150, page L, Further, the public official was cautioned that if she must
“take gotion as a public official which will affect the public interests of the Shelter,” she must
follow the gbstention procedures in Seetion &-13-700(B), SEC AQ92-150, page 2. See also, SEC
A02002-009, page 2 (“When public officials sit on boards of non-profit corporations in their

official capacity as public official, the non-profit corporations are not businesses with which they
are associated and recusal is not required.”), : :

In the instant scenarlo, the HEC finds that the Member may sérve on the board of a
charitable, non-profit organization. The Member must comply with the diselosure requirements
for the SEL. This also includes the disclosure of the source and type of any compensation received




from the non- pfofit for service as a board member. Section 8-13-1120(A)(10), Finally, if the non-
profit should receive budgetary funding through a proviso or section in the budget bill, the Member
would need to follow the abstention procedures sot forth In Section 8-13-700(B) and abstain from -

voting on that specific section or proviso only if the Member received any compensation outside
of ordinary expense reimbursement, .

An additional issue to consider {s whether a pubtic official who also bolds a board position
on a-charitable, non-profit organization would viclate dual-office holding. Article XVII, Section
1A of the South Carolina. Constitution prohibits a person from holding “two offices of honor or
profit at the same time, but any person holding another office may at the same time-be-an officer
in the militia, member of a lawfully and regulatly organized firé departmert, constable, or a notary
public.” 8.C, Const, art. XVIL, § |A. A person not meeting this exception would violate the dual
office holding prohibition by concurrently serving in two offices “involving an exercise of soms

patt of the soversign power [of the State], either smalt or great, in the petformance of which the
public is concerned....” Sanders v, Belue, 78 S.C. 171, 174, 58 S.E, 762, 763 (1907).

As Ops: 8.C. Atty. Gen., August 19, 2014 explained:

Our Supfeme Coutt has recognized that the criteria to be considered in determining whether
an mdmduaj ho[ds -an office for the purpose of dual office holding analysis includes
‘ : ; ed by

he lamslature, whether the qualifications for

_ enure, salary, bond and gath are
1:1 ggg ed og gegmred, whether the one eccumvmg the position is a regrg&ngnzg of the

sovereign: among others.” State v, Crenshaw, 274 S.C. 473, 478,266 $.E.2d 61, 62 (1980),
(1980), However, it has also been detarnilned that “no smgle criteda is concluswe” and it

is not “necessary that all the characteristics of an officer or officers be present.” Id. (citing
67CJ8. Ofﬁcars § 8(a) (1978)).-

Ops. $.C. Atty. Gen,, August 19, 2014 (emphasis added).

The $.C, Attorney General has addressed whether a public ofﬁmal who also holds & board
position on a charitable, non-proﬁt orgamzatmn would violate dual-office holding in several

advisory opinions. Specifically, in Ops, 8.C. Atty. Gen,, June 25, 2010, the Attomey General'
Office explained:

This Office concluded that membership on the board of directors of a private nonproﬂt
eleemosynary corporation would not constitute an office for purposes of dual office
holding, Ops. 8.C. Atty. Gen,, November 27, 2007 (Mauldin Cultural Center Board);
" September 14, 2005 (Rubicon Counseling Center Board); July'S, 2003 {South Carolina
Museum Foundation); April 12, 1993 (Charleston Citywide Local Development
Corporation and Community Young Men's Christian Association of Rock Hill, 8.C.);
January 11, 1991 (Francis Marion Foundation); October 18, 1988 (Children's Trust Fund

of South Carolina); September 8, 1987 (Hotry County Council on Aging); October 20,
1683 (York County Council on Aging, Tnc.).



Ops. 8.C. Alty. Gen,, Iune 25 2010 (WL 2678694) Thus, it would not be dual office holdmg for
% Member to bold a board position on a chatitable, non-ptofit otganization,

CONCLUSION
In summary, the Member may serve on the board oAf a charitaﬁle, non-profit organization.

The Member must comply with the disclosure requirements for the SEI and abstain from voting |
on a budgetary item for the non-profit, if applicable. Further, the HEC finds that it is not dyal

office holding for a Member to serve on the board of a charitable, non-profit organization,

Adopted June 6,2017.
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ADV’ISORY OPINION 20’17 9

The House Legislative Ethics Committee (HEC) received arequest from a Member

for an advisory opinion. The Member questioned whether Members of the House' may
participate in an October 2017 educational tout of Israel, The Member noted that this
_upcoming tour is very similar to a prior educational tour of Isracl int 2016 that several
Members participated In, which included: “visits to &trategic security sites, briefings by
experts on Israeli - Arab relations and meetings with local Israsli government leaders,

- Ministers,-and Members of the Knessét. A large pottion of the tour focused on the impact
of the Boycott, Divestment and Sanctions movement on local populations.” The Mamber
also explained that the 2016 tour included an economic development aspect as additional
capital investment in 8.C. with a CEO of an Israeli company was discussed. ‘The Member
further explained that “in relation to this offering, however, certain member’s travel and
touring costs would be pald or teimbursed by the host organization, which is not afﬁhated
with & South Carolina registered lobbyist or registered lobbyist prinetpal.”

Specifically; the Member requested & ruling of the House Ethics Committee as to
the ethical propriety of: 1) Members patticipation in such educational tour where all
members are invited to participate; 2) Acceptance of educational tour costs paid of
reimbursed to certain member-participants by the hosting organization; and 3) Paymentof -

educational tour costs of member-participants from their OfﬁceholderfCampmgn
Acgounts. :

Pursuant to House Rule 4.1 6C.(4), the Committee renders the following advisory opinion.

DISCUSSION
It is the Committee’s understanding that Members often use diffsrent approaches on how
best to tepresent their districts and the state. One approach Members use s to participate in

" The Member questioned whether Members of the 5.C. General Assembly may participate in this tour, However, the
House Ethivs Commlittes does not have jurisdiction to issue advisory opinions related to the conduct of 8.C. Setators.
The Senate Ethics Committes solely has that jurlsdiction. See 8.C. Code Anm. § 8-13-530(8),




educational tours to identify issues or problems that may need legislative action. These tours could
be local, national, or international. Whille there Is not specific Statutory guidance on this issue,
House Ethics Committes Advisory Opinion 93.25, iy instructive. The issue was whethep the
- Member could be reimbursed for g trip to & manufacturer of items sold by a non-profit and the
Member had introduced. legislation related to non-profits that was connected in some way to his
. ot her activities in office. The Committeo found it was a permissible reimbursement as “there was
some correlation between the legislation that was introduced in the member’s official capacity and
. the trip.” House Ethics Committes Advisoty Opinion 93-25, Thus, an offer to ali Members for an

educational tour by a non-lobbyist principal organtzation and the Mernber has a legisiative interest
in the tour offered, would be permissible, - ' C

. Regarding the second question, that is, the Member’s acceptange of educational tour costs
paid or reimbursed by the hosting organization, 8.C. Code § 8-13-1120(AX9) provides for the
reporting of gifts received by the Meraber o the Member's Statement of Economic Intetests (SED).
Specifically, if the gift by a host organization which is not a Iobbyist or lobbyist principal could
include touring, meals, hotel, and possibly some airling travel, and this gift would not be provided
to the publlic official but for the official’s office or position, then this gift must be reported on the
Member’s SEL Section 8-13-100(27) defines 4 public official as, “an elected or appointed official
of the State, a county, municipality, or 4 political subdivision thereef, including candidates for
the office.” (Emphasis added), : ' :

as a “"business development/legistative fact-finding trip,” under the section, “Gifts.” The Merriber

will need to ask the host organization the valye of the touring, meals, hote!, and some afrlige travel
in order to report the value, : . :

Lestly, the Member questions. whether in the altemative the Member could pay the
educational towr expense incurred out of his or her campaign funds, Since the Member i3
participating in this educational tour for legislative and economic development purposes in order
to carry out the duties of the office he or she holds as a House Member, the Committes finds that
this would be a permissible use of the Member’s campaigt funds, See 8.C, Code Ani, § 8-13-
[348(A). Howoever, any expenditures made for this sducational tour paid with the Member's
campaign funds would need to be reported on the Member's applicable Campaign Disclosure
report. . - . ‘. ’

CONCLUSION

[n summary, the Meraber may participate in ah educational tour to Israel with expenditures -
paid by a non-lobbyist principal host organization. However, this gift would need to be reported
oL the Member’s 2018 SEI. The Member, in the alternative, may use his or her campaign funds
to pay for the expenses of this educational tour but the Member would need to report those
expenditures on his or ber applicable quarterly Campaign Disclosure report,

Adopted June 6, 2017,
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ADVISORY OPINION 2017 - 10

The House Legislative Ethics Committee (HEC) received a request from a Member for an
advisory opinioni. The Member explained that he is currently a Member of the Judiolal Merit
Selection Commission (Commission) serving as a legislative member. He stated that his spouse

plans to file for an open Circult Coutt seat and that seat wilt be screened by the Cotnmission, He

questioned whethet he must resign from the Commission ot at a bare minimum recuse his vote

and patticipation for this particutar Ciruit court seat.

Pursuant to House Rule 4,16C.(4), the Comtnittes rendets the following advisory opinion, _
DISCUSSION

As background, the Commission was cteated to consider the qualifications and fitness of
candidates for all judicial positions for the 8.C. Supreme Court, Court of Appeals, Circvit Court,
Family Court, Master-in-Equity, and Administrative Law Coutt. 8.C, Const, art, IV, § 26; see also,
S.C. Code Ann, § 2-19-10 et seq; Segars-Andrews v, Judicial Merit Selection Com’n, 387 S.C.
109, 691 S.E.2d 453 (2010). Five of the ten members of the Commission are appointed in the House
by the Speaket; of whom two are public members and three are legislative members, The Speaker
Pro Tempore in the Senate appoints the two public members and the Chairman of the Senate

Judiciary Committee appoints the three legislative members to serve on the Commission. See
Section 2-19-10. ‘ :

Moreover, there is specific language concerning a legislatot runhing as a judicial candidate
but none addressing a Momber of the Commission sereening his or her spouse as a judicial
catididate. Specifically, S.C, Const. art, IV, § 26 provides: “Before a sitting member of the General
Assembly may submit an application with the commission for his nomination to a judicial office,
and before the commission may accept or consider such an application, the member of the General
Assembly must first resign his office and have been out of office for a period established by law.”
Section 2-19-70(A) details the time period that is required as follows: ' :



No member of the General Assembly may be eleoted to a judicial office while he'is serving
inthe General Assembly nor shall that person be elected to a judiclal office for a period of
one year after he either: '
(1) ceases to be a member of the General Asserbly; or

(2) fails to file for election to the General Assembly in accordatice with Section 7-]1-15,
8.C. Code Ann, § 2-19-70(A).

Thus, the HEC fhust teview the Ethics Government Accbuntability and Campaign Reform
Act of 1991 (the Ethios Act) for puidance regarding the Member’s question,

. In patticular, 8.C,
Code Ann. § 8-13-700, part of the Rules of Conduct, provides; ‘ '

A) No public official, public member, or public employee may knowingly use his official
office, membership, or employment to obtain an economic interest for himgelf, a famil
member, an individual with whom he is associated, or a business with which he is
associated; This prohibition does not extend to the incidental use of public materials,
petsontniel, ot equipment, subject to or available for a public officlal’s, public member's, ot .
publi¢.employee's uge that does hot result in additional public expense,

(B) No public official, public member, or public employee may make, . participate in
making, or in any way attempt to use his ofi ¢

! . ce, membership, ot employment to inflyence
a governmental decision in which he, a family member, an individual with whom he is

assoclated. or a business with which he is associated has an economic interest, A public
official, public member, ot public employee who, in the discharge of his official
tesponsibilities, is required to take an action or make a decision which affects an economic
interest of himself, a family member, an individual with whom he is associated, or a
business with which he is associated shall; . o
(1) ptepare a written statemnent deseribing the matter requiting action or decisions and the
nature of his potential conflict of interest with respect to the action ot decision;

(2) if the public official is a member of the General Assembly. he shall deliver a copy of

the statement to the presiding officer of the appropriate house. The presiding officer shall
have the statement printed in the appropriate journal and require that the member of the
General Assémbly be excused from votes, deliberations, and other action on the matter on.
which a potential conflict exists; ' '

LRI

8.C. Code Ann, § 8-13-700. (emphasis added). See also, SEC AQ20014-001, which discusses
conflicts of interest, “Section 8-13-700(B) requires that, in the event of a conflict. of interest, a
. public official must recuse himself from participating in certain governmental actions or decisions.

The public official is prohibited from voting, deliberating, or taking any action related to the
conflict of interest.” (emphasis added), _

Further, Section 8-13-100(11), defines “Economic Interest” as:

(a) an interest distinct from that of the general public in a putchase, sale, lease, contract,
option, or other transaction or arrangement involving propetty or services in which a public




official, public member, or public employee may gain an economic benefit of fifty dollats
Of more,

(b) This definition does not prohibit a public officlal, public member, or public employec
from .particlpating in, voting on, or influencing ot atterapling to influence an official
deciston if the only coonomic intetest ot reasonably foteseeable benefit that may accrue to
the public official, public member, or public employee is incidental to the public officlal's,
public member's, or public employee's position or which accrues to the public official,
public member, or public employee as a member of & profession, occupation, ot large clags
to ho greater extent than the economic interest or potential benefit could reasonably be
foreseen to acerue to all other membets of the profession, occupation, of farge class,

Section 8-13-100(1 1)(a)-(b). Family Member means “an individual who | (a) !
brother, sister, child, mother-in-law, father-in-law, son-in-law, daughter-in-law, brother-in-law,
sister-in-law, grandparent, or grandchild; (b) a member of the individual's immediate family,” 8.C,
Code Ann. § 8-1-100(15). (emphasis added), In this case, the Member’s spouse is considered a
- family member pursuant to the Ethics Act. ' ' '

the spouse, parent,

The HEC has reviewed several 8.C. Attorney General Opinions which give some

guidance on conflict of intetests. For example, Ops. 8.C. Atty, Gen,, September 23, 2011,
summatized conflicts of interests pursuant to the Ethics Act as:

A conflict of intetest exists where one office is subordlnate to the other, and subject in

some degree to the supervisory power of its incumbent, or where the incumbent of one of
the offices has the power of appointment as to the other office, or has the power to

remove the incumbent of the othet or o punish the other,

Ops, 8.C, Aity, Gen., September '23, 2011, page 2.! (emphasis added), In the instant scenario, the
Member would have the power to assist in the appointment of his spouse as one of the three
judictal nominees for the Circult court seat his spouse is seeking.

Accordingly, the HEC finds that since the decision the Member will make will affect the |

economic interests of his spotise, he should comply with requitements of Section 8-13-700(B) and
abstain from screening and voting on judicial candidates for the seat scréened which his spouse is
a candidate, . .

CONCLUSION

In symmary, the Member may continue to serve on the Commission but must abstain from
any patticipation in sereening and voting on the judicial seat his spouse seeks.

Adopted July 26,2017,

"Tn this opinion, the conflict of interest concerned a Director of Nursing at o for-profit institution seeking an
appointment on a County Comtnission for Technical and Community Education. It wes questioned whether het
appoiniment would give her access to confidential information that could cteate a conflict of interest because of her
employment with a competing college. The Attorney General found that she may have conflict of interest under
Section 8-13-700 as she would be in a position te use her office to influence a decision that may provide an ecohomic
interest. The opinion noted #S.C. Code Ann, § 8-13-700 simply. wams against belng In a position to influence, not
actually making decisions to promote financial gain.” Ops, $.C. Atly. Gen., September 23, 2011, page 3,
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ADVISORY OPINION 2017 - 11

The House Leglslative Ethics Committee (HEC) received a tequest from several Members
for an advisory opinion. The Members questioried whethet they can use campaign funds to make
a contribution to the Korean War Veterans Association, Inc, (KWVA) for construction of the Wall
of Remembrance (Wall) at the Korean War Memorial in Washington, D.C. Specifically, each
Member’s contribution will be used to sponsor a namie of a Korean War veteran killed or missing
in action from the Membet’s 8.C, county on the Wall at a cost of $750.00 per name, The Members
explained that Congress enacted H,R, 1475 in 2016 to permit the Wall but no federal funds could
be used to construct the Wall. The Members noted the Wall will feature the names of 37,000
Kotean veterans killed or missing in action; 548 of those killed or missing in action were from

S.C. The Members stated that thoy would not make a contribution but for the office each Member
. holds. : ‘ '

Plirsuant-tq House Rule 4.16C.(4), the Committee renders the following advisory opinion.
o DISCUSSION
8.C. Code Ann, § 8-1-3-1348(A’) provides:

{A) No candidate, committee, public official, or political party may use campaign funds
to defray personal expenses which are unrelated to the campaign ot the office if the
candidate is an officeholder nor may these funds be converted to personal use, The
prohibition of this subsection does not extend to the incidental personal use of campaign

materials or equipment nor to an expenditure used to defray any otdinary expenses
incurred in connection with an individual’s duties as a holder of elective office,

S.C. Code Ann, § 8-13-1348(A) (emphasis added).



Pursuant to House Ethics Committes Advisory Opinion 98-3, Members wete able to use
campaign funds as a conttibution to the Strom Thurmond Monumen! Coromittee becanse the

Committee was characterized as a “political or partisan otganization.” The opinion explaitied that

“contributions to political or partisan groups are ordinary office-related expenses permitted by §

8-13-1348 of the Ethics Act,” House Ethics Committee Advisory Opinion 98-3, p. L. The Opinion

defined an organization that is “political or partisat” as one whose. “primaty purpose is political
or partisan, rather than community-service oriented,” citing House Ethics Committee Advisory
Opinion 92-3, '

The Senate Ethics Commitfés addtessed a similar issue in Opinlon 1997-2 in which the
Committee determined that Senators could use campaign funds for “donations to monument
comumissions oreated for the purpose of placing a monument on the Capital Complex,” The

Opinion questioned whether the expense was “ordinary” fot a holdet of public office and whether
the expense was incurred in conneotion with the Member’s duties as an office hotder, The Senate
Ethics Committee noted; _ _ ' ‘

Section 8-[3-70 expressly authotizes an expenditure of campaign funds for charitable
and othet purposes upon final disbursement. One could reason that the presence of such
specific language in [that section] and its omission from Section 8-13-1348 means that a
contribution to a charitable organization prior to final disburserent is not appropriate,
This reasoning, however, ignores the fact that Section 8-13-1370 expressly trestricts
- disbursement to several specified items, while Section 8-13-1348 is devoid of such

restrictions, Logic diotates that those acts that are not prohibited should be considered
- apptopriate.” : ‘ :

Senate Ethics Commitiec Opinion 1997-2, page 2. The opinion concluded that the donations
sought by # charitable otganization from Senators to design and erect taonuments that the Getietal -
Assembly had approved was a clear exampile of donations being sought because of the position

held. It also fioted that, participation in “charitable giving and charitable good works is &
longstanding funqtion of elected officials,” Senate Ethics Committee Opinion 1997-2, page 2.

Recently, the House Ethics Committee adoptéd House FEthics Committee Advisory

Opinion 2016-2, khown as the Laundry List opinion. The Committee found that contributions to
chatitable organizations, including churches and schools, was & permissible campaign expenditure
as it was the type of expense incutred in telation to the office held. However, the Committee noted

that “the candidate or Meniber may not contribute campaign funds to any chatitable organization
or church which the candidate, the Member, their immediate family, or the business with which

they are associated, derive a personal and financial benefit.” House Ethics Committes Advisory
Opinion 2016-2, Section II, Subsection 2, pages 5-6,

In the instant case, the website for KWVA indicated that it was an organization that
organizes, promotes and maintains for benevolent and charitable purposes an associatiots of
persons  who  have seen  honorable service during  the Korean  War,
httpy//www kwya.otg/brief history htm. (emphasis added). Further, in June 30, 2008, Public Law

- 110-254 was enacted to provide that KWVA was a nonprofit organization that met “the
Tequitements for a veterans setvice organization under section 501(c)(19) of the Infernal Revenue




Code 0f 1986, 36 U.8..Code § 120101(a). “The Internal Revenwe Code section 501(c) includes
two subsections [S01(c)(19) and 501(c)(23)] which provide for tax-exemption under section 501(z)
for organizations that benefit veterans of the United States Armed Forces” See
https:!M\w.irs.govjchatities-non—nroﬁts!other_-nou-uroﬁts/\_reterans-omanizations, Thus, the
Cotnmittee finds in ordet to be in accord with the Senate Bthics Opinion 1997-2 and the House
Ethics Committee Advisory Opinion, 2016-2, Section I1, Subsection 2, that donations may be mado
to charitable organizations using campaign funds to -Support the creation and etection of
monutments, Therefore, because the KWVA is a non-profit, charitable organization, Members may
use their campaign funds to make a donation to the KWVA to assist with the construction of the -
Wall as long as the Members, theit imtediate family, or the business with which they are
associated do not derive a personal and financial benefit from making that contribution,

CONCLUSION

~ In'summaty, the Mermber may use his or her campaign funds to make a donation to the
KWVA, a charitable organization, for the construction of the Wall, However, the Membet may
not make a donation to a charitable organization in which the Membet, his or her immediate family,

ot the business with which they are associated, derives a personal and finangial benefit.

Adopted July 26,2017,
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- ADVISORY OPINION 2017 - 12

. The House Legislative Fthics Committes {HEC) received a feq'uest from a Member for an
advisory opinion, The Member questioned

the meaning of “material asset” as it pertains to a
campaign disclosure report, The Member also questioned what type of expenditures made with
campaign funds were considered assets of the campaign, On the recently revised quarterly

- Campaign Disclosure (CD) report, a Member must report for each expenditure listed whether it is
an-agget or nol, Whether an asset is-a “material asset” is also pertinent when the Final CD repott
is filed. - : '

- Pursuant to House Rule 4.16C.(4), the Committee rendets the following advisory opinion,

DISCUSSION
| §.C, Code Ann, § 8-13-1368(D) provides that;

A final repott may be filed at the time or before a scheduled filing is dﬁe. The fom

must be marked “final” and include 4 list of the material assets wotth one hundred dollars
or mote and state their dispositlon, ‘ :

8.C. Code Ann. § 8-13-1368(D) (emphasis added),

As stated above, candidates atnd Members must include & list of

one hundred dollars of mote and state their disposition when filing their Final CD report, Until

recently, Ethics staff was unable to track ot a CD repott whether an asset was “material” and
whether it was acoounted for when a Final CD report was filed,

material assets” worth

As background, requested changes were recent]
template after approval and a lengthy testin
Commission, Senate Ethics Committee,
included requiring a candidate or Memb

y made by SC Interactive to the CD repott
g process by the counsel and staff for the State Ethics
and House Ethics Committee, One of the changes made

er to note for each expendifute reported whether it was an



“asset,” The purpose for denoting the assets was to have an aceounting of the disposition of

“material assets” when the final CD report was filed. An additional tab, “Disposition of Assets,”
was added to the CD teport for this reason. ‘ . .

Howevet, there is no olear definition of the terms “asset” and “material asset” in the Hthics
Act, The term “material asset” is furihier referenced in $.C. Code Ann, § 8-13-1300(30) in the
definition for “transfer,"” It is also vsed in § 8-13-1340(B(2))? relating to proceeds of surplus
funds upon final distribution. In general, an asset is defined ag “anything with'monetary value
attached,” See htfps://definitions.uslegal.com/a/asset/. :

A recent State Bthics Commiission Opinion, 2016-001 provides guidance on this igsue,
Specifically, the State Ethics Commission distinguished a gift of football tickets to a public official
from “a gift of long-term value provided to an office, such as a painting, a plaque,
furniture that could remain as an asset of the office long afier the officehol
added). The opinlon explained that because of the hature of the use of

-“no tangible lasting value” to the office once the gathe was over,
held would likely have a tangible lasting value,

or a piece of
der is gone” (emphasis
football tickets, they had
Therefore, an asset to the office

Additionally, a review of ethics statutes in other jurisdictions is instructive, The Arkansas
Ethios Commission also requites that “campaign assets” be disclosed and disposed of according
fo statute after a campaign has ended. Atk, Code R. § 153.00.2-224 explained that certain
campaign itetns did not need to be disposed of such as “campaign signs, campaign literature, and
othet printed campaign materials that were purchased by the campaign.” See Ark. Code R, §

. 153.00.2-224, These items would not, theteforo, be considered “assets” of the campaign ot office,

~ In the instant case, the Committee finds that the following items, if purchased with
camnpaign funds, must be disclosed on the Campaign Disclosure report as “assets,” including but
pot limited to, office furniture for the office held or campaign office, and electronic items such as
printers, copiers, cell phones, iPads, laptops, and electronic signs, See House Ethics Committee
Advisory Opinion, 2016-2, Section If, Subsection 5, Further, in House Ethics Committee Advisoty

Opinion, 20162, Section II, Subsection 7, the Committee found that if the Member purchased

clothing using campaign funds to wear duting the legislative session dnd for campaigning, then .

the clothing purchased would be considered an “asset” ofthe campaign and must be disclosed as
such. If these assets ate each valued at $100.00 or more, then the Committee finds that they are

| Section 8-13-1300(3) provides: “Transfer’ means the movemen-t or excharige of funds or anything of vatue
between committees and candidates excopt the disposition of surplus funds or material assets by a candidate to a
patty committes, as provided in this article.” (emphasis added). '

* Section 8-13-1340(A)-(B) providet, “(A) Except as provided in subsections{B) and (E), a candidate or public
official shall not make a contribution to

another candidate or make an independent expenditure on behalf of another
candidate or public official from the candidate’s or public offictal’s campalgn account or through a committee,
except legislative caucus commiitees, directly or indirectly established, financed, maintained, or controlled by the
candidate or public officlal, '

(B) This section does ot prohibit a candidate from:

(1) making a contribution from the candidate’s own personal funds on behalf of the candidate's candidacy of {o
another candidate for a different office; or ' -

(2) providing the candidate’s surplus funds or material assets




“matetial assets” to be disposed of when the candidate or Member files bis or her Final CD report,
The Committee additionally finds that if the expenditure is for an item that has “no tangible lasting

value,” ‘sUch as, bumper stickers, shirts with the candidate or Member’s name, or office or
.campaig supplies, then those items do not need to be dosignated as “assets.”

CONCLUSION

In summary, the candidate or Membet must disclose expenditures using campaign funds
of furniture for the Membet’s office held or campaign office, electronic items, aud clothing wotn
for the office held or for campaigning, as “assets” ofs his or her CD report, However, expenditures
made with campaign funds that have no “tangible lasting value” are not considered “assets.” All
“matetial assets” valued at $£00.00 or more when initiatly designated on the CD tepott tust be-
accounted for at the existing current fair matket value. on the Fioal CD report under the
“Dispositlon of Assets™ tab, If the Member chooses to repurchase the materlal asset, the Member

-¢ould reputchase the material asset af the existing current falr matket value at the time of fiting the
Final CD report. 4 ' :

Adapted July 26, 2017.
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 ADVISORY OPINION 2017 - 13

The House Legislative Ethics _COmmi&m (HEC) recetved a request from a Member foran .

advisory opinion. The: Memiber questioned whether a legislative special interest caucus (LSIC) is
considered a “legislative caucus” for purposes of the exemption which allows a lobbyist’s principal
_ to provide lodging, transportation, etitertainment, food, meals, beverages, or an invitation to 2

function to groups, such as a LSIC pursuant to 8.C, Code Ann. § 2-17-90(A)(1). The Member
further questioned whether a church or a 501(c)(3) organization could invite the LSIC for a meal
in thetr Fellowship hall, : ‘ '

Pursuant to House Rule 4.16C.(4), the Cornmittes renders the following advisory opinion, -
. DISCUSSION
8.C. Code-Ann, § 2-17-90(A)(1) provides:

{(A) Except as otherwise provided under Section 2-17-100, no lobbyist’
offer, solicit, facilitate, or provide to a public official or public employee, and no public
official or public employee may accept lodging, transportation, entertainment, food, meals,
beverages, ot an invitation to a function paid for by a lobbyist’s principal, except for:

s principal may

(1) as to members of the General Assembly, a function to which a member of the General

Agsembly is invited if the entire membership of the House, the Senate, or the General
Assembly is invited, or one of the committees, subcommittees, joint committees,
legislative caucuses, or their committees or subcomnmittees, or county legislative

delegations of the General Assembly of which the legislatot is a member s itwvited,

$.C. Code Ann. § 2-17-90(A)(1) (emphasis added). Futther; $,C, Code Ann, § 2-17-10(1 1)(a)-(e),
defines a “legislative caucus” ag: - _ _ , _



(a) a committee of either house of the General Assembly controlled by the caucus ofa
political party or a cancus based upon racial or ethnic affinity, or gender;

(b) a party or group of either house of the Genetal Assembly based upon racial ot ethnic
affinily, or gender. However, each house m

ay establish only one committee for racial,

" ethnic, or gender-based affinity, - : : ‘
(¢) “legislative caucus” does not include a legislative special interest caucus as defined in
Section 2-17-10(21). . ' '

SC Code Ann, § 2-17-10(11)(a)-(c). (etnphasis added). Thus,
denoted putsuant to Section 2-17-90(A)(1) who are permitted t

a LSIC is ot included in the groups’
principal. Accordingly, the LSIC must not accept an invitatio

0 recelve invitations from a lobbyist
n from a lobbyist principal,

Moreover, the

_ requiréments for a LSIC are outlined in S.C. Code Ann, § 2-17-10(21) as
. follows: a o ' : :

‘Legislative special interest eancus’ means two or more legislators who seek to be affiliated
based upon a special intetest. Under no citcumstances may a legislative special interest
caucus engage in any activity that would influence the outcome of an election or ballot
measure, Bach legislative special interest caucus must register with the Clerk’s Office of
the Senate or the House of Representatives in a manner mandated by the Clerk’s Office,
However, each legislative special interest caucus must provide, and the Clerk’s Office must
maintain a record of: ‘ ' '
(a) the name and purpose of the caucus;
(b) the names of all caucus members; and
(c) the date of creation, and dissolution, if applicable,
The Clerk’s Office must maintain these records for at least four. yeats following the
- dissolution of the caucus. A legislative special interest caucus may include, but is not
limited to, & tepresentation of sportsmen and women desiring to enhance and protect
hunting, fishing, and shooting sports. I :

S.C. Code Ann, § -2-17-10(21) (emphasis added), Recently, the HEC verified with thé House
Clerk’s office that there are sevetal registered LSICs, including but not limited to, The S.C,

Sportsman’s Caucus' and The Family Caucus, While the statute provides tegistration
requirements for a LSIC, there is not any language in thy

¢ statute which provides the House Clerk’s
office with enforcement authority regarding these requirements for a LSIC.

- Additional conditions for a LSIC are provided for in Section 8-13—1333(0)( 1)-(2):

(C)(1) A legislative special interest must not solicit contributions as defined in Section 8-
13-100(9); however, it may solicit funds from the general public for the limited purpose of
defraying mailing expenses, including cost of materials and postage, and for members of
the legislative special interest eaucus to aftend regional and national conferences.

Legislative special interest caucus members may attend a regional or national conference

"n June 2017, The South Carolina Sportsmen's Cauous held a Shooting Classic event. It is the HEC's understandin g
that the Congressionat Sportsmen’s Foundation, a Section 5{{e)(3) entity,

: was responsible for payiment of the meals
and any costs related to the afternoon shoot. No lobbyist principals sponsored the event,



, i ‘ ging ideag among
caucus members and the conferenee ; :d by a national organization with which the
legislative special interest caucus i affiliated. Attendance at-aily conference is prohibited
if the conference is sponsored by any lobbying group ot extends an invitation to persong
other than legislators. Under no ciren

mstances may a legislative special interest caucus
accept funds from a lobbyist. Rach special interest caucus must submit a financial statement

- to the appropriate supetvisory office by January first and J uly first of each year showing
the total amount of funds received-and tota] amount of funds paid out. It mitst also maintajn =~
the following records, for not less than four years, which must be available to the
approptiate advisory office for inspection; _ :
(a) the total amount of funds recejved by the legislative special interest caucys;

' (b) the name and address of each person ot entity making a donation and the amount and
date of receipt of each donation;

"+ (©) all receipted bills, canceled checks, or other proofs of payment for any expenses paid
by the legislative special interest caucus,

(2) A legislative special interest caucus may not aceept a gift, loan, or anything of value
except for funds permitted in subsection (C)(1) above, . - :

S.C. Code Ann, § 8—'13;-1333',(C)(1)-(2) (emphasis added). Thus, there are detailed requirements
regarding how a cortribution can be used by a LSIC but no funds, including invitations, may be
accepted from a lobbyist or lobbyist principal, :

A recent Senate Ethics Advisory Opinion,r_ 2016-1, providés additional guidance on this
issue. Specifically, the Senate Ethios Committee found that “these statutes [8.C, Code Ann, §8§ 2-
17-10(21) and 8-13-1333(C)(1)] specifically and

expressly limit the activities of a- legislative -
special interest caucus and its members,” The opinion explained:

members of a legislative special fnterest caucus are permitted to attend a tegional or
“national conference, byt only {f the 'followin_g conditions are met:

(1) the conference is exclusively comprised of legislative special interest caucus
counterparts; :

(2) the members convene for the purpose of interacting and exchanging ideas among
caucus members;

(3} the conference is sponsored-by & national organization with which the Ie gislative special
interest caucus is affiliated;

_(4) the conference is not sponsored by any lobbying group; and

(5) invitations to the conference are extended only to legislators.

Senate Ethics Adyisory Opinion, 2016-1, page 2. The Senate Ethics Advisory Opinion 2012-1
coneluded: “under no circumstances

may a legislative special interest caucus accept funds from a
lobbyist.” (emphasis added),

Again, it is the Committee’s understanding that a LSIC is not consideted a “legislative
caucus” for purposes-of qualifying under the exemption for lobbyist gifts for invitations to groups
. and caucuses under 8.C, Code Ann, § 2-17-90(A)(1), Specifically, the clear language of § 2-17-



10(1 1)(05 provides that a fegistative, caucus does not include a legislative spécial- interest caucus as
defined in § 2-17-10(21). ' -

' Finally, the Member questions whether the LSIC may accept an invitation from a Section
501(C)(3) entity®. The Commitiee-finds House Ethics Committee Advisory Opinion 92-48

instructive regarding this question, Specifically, House Ethics Committee Advisory Opinion 92-
48 stated: : ‘ :

‘Question: Can a member accept a gift from an organization that does not retain a lobbyist
* nor does it belong to-an association which employs a lobbyist? '

Answer: Thete aré no restrictions placed on a public official accepting a gift from an
organization not involved in lobbying, If the gift is because of the member’s elected

position, then Section 8-13-710 (B) requires it to be reported, if it is in excess of.$25 per
day or $200 per year. o

' House Bthics Committee Advisory Opinion 92-48; see also House Ethics Commitiee Advisory
Opinion No. 922, Thus, the Committee finds that a Metmber of the LSIC may accept an invitation
from a Section 501(C)(3) entity which is not a registeted lobbyist principal but the Membeér must
report this gift on his or her Statement of Economic Interests if the fair market value of the eyett

is $25.00 or more and if the donor would not have given the gift but for the Member’s position,
See Segtion 8-13-710(B). ' -

1

CONCLUSION

In sumeeary, &-Member of a LSIC may not accept an invitation fo a function paid for by a
lobbyist’s principal because-a legislative special interest caucus is not considered g legislative
caucus and, therefore, is not entitled to the exemption under §2-17-90. The LSIC may accept an
invitation from a Section S0L{C)(3) entity that it is not a registered lobbyist principal, However,

the Member who belongs to a LSIC would need to report any gift received reasonably valued at
$25.00 or more on his or her Statement of Beonomics Interests if the donor would not have given
the gift but for the Member’s position, : ' , -

Adopted August 14, 2017.

¢ Organizations described in the IRS Code as 501(C) (3) are known as charitable organizations. See

https://wwiw.irs.gov/charities-nonprofits/charitable-organizationy/e e mption-requirements-seetion=50 L-c-3. -
organizations, '
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ADVISORY OPINION 2017 - 14

The Houée chisla’tive'Ethics Committee (HEC) received a request from a Meniber for an
advisory opinion. The Member questioned whether it would be permissible to (a) pay for door

prizes out of campaign funds or (b) accept donations for doot prizes for political events to increase
participation. The Member noted that the door prizes would be accounted for publicly as a
campaign expense ot an in-kind contribution, , :

Pucsuant to House Rule 4.16C.(4), the Committee renders the following advisory opinion,

~ DISCUSSION
S.C. Code Ann, § 8-13-1348(A) provides: -

(A) No candidate, committee, public official, or

to defray personal expenses which are unrelated to the campaign or the office if the
candidate is an officeholder nor may these funds be converted to personal use. The
prohibition of this subsection does not extend to the incidental personal use of campaign
materials ot equiprment not to an expenditure used to defray any ordinary expenses
ingurred in cotnection with an individual’s duties as a holder of elective office,

political party may use campaign funds

S.C. Code Ann. § 8-13-1348(A) (emphasis added).

The House Ethics Committee recently provided guidance as to the permissible and
impermissible use of campaign funds in HEC Opinion 2016-2. Specifically, the Committee

reférenced the following test, as outlined in HEC Opinion 1992-3, to evaluate the permissibility
of an expenditure from a Membet’s campaign funds:

" Funds eollected-by a candidate for public office is money received by contributors who are
attempting to help the candidate g

get elected. Those fuinds should, thus, be utilized only for
the purposes of facilitating the candidate’s campaign and assisting the candidate [with]




carry[ing] outhis or her duties of office if elected, § 8-13-1348 of the Ethics Act .. .specifies
that campaign funds may not be used “to defray personal expenses which are untelated to
the campaign ot the office.” Those funds may, howover, by used “to defray any ordinaty
expenses incurred i connection with an individual’s duties as a holder of elective office,”
Using that language as a guide, each expenditure should be judged upon whether it i an

ordinary office or campaign related expense or instead a persopal expense not connected
to the ordinary duties of office, '

Cotamittee Advisory Opinion 92-3 (emphasis added). Thus, the Member may use his or her
campaign funds for ordinary office or campaign-related expenses.. . -

Furthermore, in HEC Opinion 2016-2, the Committee found that “campaign funds used to
purchase promotional items to give away to the public with the candidate or Member’s name and
the office sought or held are related to the campaign and may be paid for with campaign funds?
HEC Opinion 2016-2, Section I}, Subsection 4, page 6. L

The Member requested that he or she be able to pay for door prizes with catupaign funds.
A door prize Is “a prize awarded to the holder of a winning ticket passed out at the entrance to an
entertainment or function,” https://www.mertiam-webstet.com/dictionary/doat¥20utize. The
hext question to address is whether a door prize is considered a “raffle.” Until tecently, only the
State of 8.C. could conduct a lottery, Pursuant to 8.C. Const, art, XV1I, § 7., “a raffle, if provided
for by general law and conducted by a nonprofit organization for charitable, religious, fraternal,
‘educational, or other eleemosynaty purposes” is no longer prohibited as of April 5,2015. See also
S.C. Code Anmn. § 33-57-100. According to the Charitable Raffles in South Carolina, Frequently
Asked Questions, State of 8.C., Office of the Secretary of State, page 3, a door prize is considered
a raffle “if there is an entrance fee or required donation in order to be eligible for the door prize
drawing.” hitp.//www.sos.s¢.gov/forms/Chatities/F AQRaffles pdf,

Additionally, a non-profit ofganization is allowed to conduct raffles as defiried in Section
33-57-120(AYif thdorgani‘zatio_n:

(1) is recognized by the South Carolina Department of Revenue and the United States
Internal Revenue Service as exempt from federal and state income taxation. . ’
(2) is organized and operated for religious, charitable, scientific, literary, or educational
purposes...and : - ‘

(3) is registered with the Secretary pursuant to requirements of Chapter 56, Title 33, unless

it is exempt from or not required to follow registration requirements of Chapter 56, Title
33, oris a governmental unit or educational institution of this State.

S.C. Code Ann. § 33-57-120 (A)(1)-(3) (emphasis added). In the instant case, political campaigns
do not appear to qualify as a non-profit organization as defined in that section. Moreover, the

Member did not indicate that a person attending the town hall must pay a fee in ordet to win a door
prize, so this does not appear to be a raffle,

Thus, the Committee finds that using campaign funds to purchase door prizes to give away
at a town hall event is an ordinary office or campaign-related expense for the Member, and,



therefore, campaign funds may be used for this purpose. Howevet, the Committee finds that a

Member may not give away door prizes at a campaign fundraiser, The Committee recognizes that
states such as Ohio and Oregon note in their campaign finance handbooks that door prizes may be
permitted at a campaign fundraiser as long as the prize is an item of nominal value and the door
- prizes. are not advertised as an inducement to attend the fundraiser, See

hitpi//sos.ofegon.govielections/Documents/elee law_summary,pdf, page 7
h[tps://wmw.e]ecﬁonsonrhe.net/ohfc]ark/pclt‘s/(?ampaian%ilOP inance%20Handbook%20( Undated
¥6202013).pdf, page 29. The Committee adds, however, that it is tmpermissible to accept
donations for or to give away door prizes at campaign fundraisers so that it does not appear that
the Member is engaging in vote-buying ot influencing another’s vote in any way.

Thetefore, since the Committee finds that campaign funds may be used to pay for door
prizes to give away at a town hall event, contributions, whether monetary or in-kind, may be
accepted for that purpose. Campaign funds used to purchase door prizes for community events
must be disclosed under the expenditure section on the Membet's quarterly campaign disclosure
report. It should be noted, however, that the contributions, including in-kind contributions, -
accepted for the purpose of purchasing door prizes are subject to the one thousand dollar
contribution limit within an election cyole. See S.C, Code Ann, § 8-13-13 14(a)(1)(b).

‘CONCLUSION

In summary, the Member may use his ot her campaign funds to purchase door prizes for a

town hall or community event because door prize is an ordinary expense incurred in connection
with the individual’s campaign ot duties as a holder of elective office. However, it is impermissible
to accept donations for or to give away door prizes at campaign fundraisers, Moteover, the Member
is encouraged fo provide door ptizes that include the Member’s name and District nuniber for
limited purposes at commuriity events, such as town halls, and to make those prizes available to

those in attendance at the event, Use of campaign funds for door prizes must be included under the
expenditure section on the Member’s quarterly campaign disclosure report, :

Adopted August 14, 2017,

| Section 8-13-1300(20) provides “In-kind co

niribution or expenditure means goods or services which are provided
to or by a petsen at no charge ot for less than

their fair market value,”
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ADVISORY OPINION 2017 - 15

The House Legislative Ethics Committee (HEC) received a request from a Member for an
advisory opinion. The Member questioned whether he or she must report under the section “gifts” . .
on his or her Statement of Economic Interests (SEI) the value of an event the Member attended,
which was sponsored by multiple lobbyist’s principals. Specifically, the Member attended 8.C.
Night at the 2017 NCSL Legislative Summit in Boston, MA. The Member teceived
documentation that this event was sponsored by 29 lobbyist’s principals with a cost of $4.16 per
person per sponsor, Thus, the total value per public official was $120.64. Therefore, the question
is whether the Member must report this event as a gift, depending on which value is used, since
any gifts received due to the Member’s position and valued at $25 or more must be reported on

the SEI Finally, the Member questioned whether he or she could just report this under gifts, as
“See House Invitations Committee for list.”

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisory opinion.,

DISCUSSION
S.C. Code Ann. § 2-17-90(B) provides:

(1) No lobbyist’s principal or person acting on behalf of a lobbyist’s principal may
provide to a public official or a public employee the value of lodging, transporiation,
entertainment, food, meals, or beverages exceeding fifty dollars in a day or four hundred
dollars in a calendar year per public official or public employee . . , . _

(2) The daily dollar limitation in item (1) must be adjusted on J anuary first of each even-
numbered year by multiplying the base amount by the cumulative Consumer Price Index
and rounding it to the nearest five dollar amount. For purposes- of this sectiofi, “base

amount” is the daily limitation of sixty dollars, and “Consumer Price Index” means the

Southeastetn Consumer Price Index All Urban Consumers as published by the United
States Departmient of Labor, Bureau of Labor Statistics. . .. :




_ 8.C. Code A,nn § 2-17-90(B) (émphasis added), Currently,
exceed sixty dollars in a day or four hundred and cighty dol
official or public employee

the daily dollar limitation cannot
lats in a calendar year per public -

-With respect to re

porting gifts on a Memiber’s SEL S.C. Code Ann, § 8-13-1120(A)(9)
provides: ' : . '

(A) A statement of economic interests fil
forms prescribed by the State Ethics Co
~ information concerning’ .
transpottation, lodging,
from:; o , ‘ . -
(a) a person, if thete is reason to believe the donor would not give the gift, gratuity, or
fayor but for the official’s or employee’s office of position; or - o o
(b) a person, or from an officer or director of & person, if the public official or public
employee has reason to believe the person: - _ : :
(i) has or is séeking t6 obiain contractual or other bus
the official’s or employee’s agency, or L o
(if) canducts operations or activities which are regulated by the official’s or employes’s *
agenoy if the value of the gift is twenty-five dollars or more in & day or if the value totals, -

in the aggregate, two hundred dollars or miore in a calendar yéar,

8.C: Code Ann: § 8-13-1120(A)(9) (emphasis added),

ed putsuant to Section 8-13-1110 must be og
mmission and must contain full and complete
+ {9) the source and-a brief description of any gifts, ineluding
food, or entettainment received during the preceding calendar year

iness or financial relationship with

According to thie statutory language provided above,
- spend more than sixty dollars per day per public official or |
- dollars per public official in'a calendar year to provide that public official with lodging,

transportatjon, ‘entertainrient, food, meals of beverages. Id, Moreover, it has been’ common
practice that when two or more lobbyist's principals co-sponsor an event, they evenly distribute
the total amount expended on the event among the number of lobbyist’s principals who sponsorit. .

each’ lobbyist’s principal may not”
mote than four hundred and eighty

State Ethics Commission Advisory Opinion 99-005
question. In the opinion, the Comenission noted that
one lobbyist's principal may give food, drink, lo
exceeds the daily limit or yearly aggregate.”

- lobbyist’s prineipals often co-host one event on the
the intent of that Section. The Commission, there
principal may co-host a single function and sh
transportation, so long as the different hosts are clearly identified and the per lobbyist’s principal
per recipient spending caps and group invitations rules (including attendance out-of-state) are met,
subject to the facts and circumstances of each cvent.” State‘Fthics Commission Advisory Opinion
99005, p, 3. : :

provides additional guidarice on this
*“the intent of [Section 2-17-90(B)] is that no
dging, transpottation, -or enteftainment that
The Commission acknowledged that several
same evening and thata multi-host event meets
fore, concluded that “more than ohe lobbyist’s
are ‘the expenses of food, drink, lodging, and

In the instant situation, it is permissible for 29 lobbyist’s principals to sponsot an event
which is offered to all Members as long as the value.of the

. vent per lobbyist’s principal does not
exceed ‘$60.00 per public official. Additionally, it is the Committee’s understanding that the



lobbyist’s principal must report the amount expended on the event on its Lobbyist’s Principal
Disclosure Review repott filed with the SEC, - : ; '

Pursuant to § 8-13-1120(A)(9), a Member must report the value each lobbyist's
spent on that Member to host the event as a gift on his or her SEL if the value of the event to each .
lobbyist’s ptincipal donor is $25.00 or more. With respect to the matter in question, the Committee
finds that the Member is not requited to report this event on hi

] , is or Her SEX as it has a value of $4.16
pet lobbyist's principal donor, which does not exceed $25.00, L :

principal

The Committee notes that the 8.C, Night at the 2017 NCSL Legislative Summit in Boston,
MA occurréd after the legislative sesslon ended. Thus, this event would not be an “official
invitation” approved through the House Invitations Committee. Therefore, the Member could not
rely on this event being included under “See House Invitations for a list of events.”

CONCLUSION -

'Insummary, a Member must report an evenit which tas co-sporisored by several iobbyist’s
ptinéipals that the Member attended asa gift on his or her Statement of Economic Interests because
- the lobbyist’s principal would riot have sponsored the everit for the Member but for the Member’s

office or position, The Mémber must report under the “Gifis” section of the SEIL, the value of the
gift for éach lobbyist’s principal if each value is at or above the threshold amount set in Section 8-
- 13-1120(A)(9) (currently $25,00), - * E

Adopted October 30,2017
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ADVISORY OPINION 2017 - 16
The House Legislative Ethics Committec (HEC) received a request from a

Member/Lawyer for an advisory opinion questioning whether the Member may give a contribution
from his or her campaign funds to the county political party. - :

Pursuant to House Rule 4.16C.(4), the Committee renders the following advisofy opinion,

DISCUSSION
S.C. Code Ann, § 8-13-1348(A) provides:

No candidate, committee, public official, or political party may use campaign funds to
defray personal expenses which are unrelated to the campaign or the office if the candidate
is an officeholder nor may these funds be converted to personal use, The prohibition of this
section does not extend to the incidental perso

nal vse of campaign materials or equipment
nor to an expenditure used to defray any ordin

ary expenses incurred in connection with an
individyal’s duties as a holder of elective office,

Thus, the Member may use his or

her campaign funds to pay for eﬁpenses related to the office held
or for campaigning, : ' ' :

Pursuant to Section 8-13-1300(26), “political party” means “an association, a committee,
or an organization which nominates a candidate whose name appears on the election ballot as the
candidate of that association, committee, or organization.” S.C. Code Ann. § 8-13-1300(26),

. Further, Section 8-13-1300(21) defines a “legislative caucus committee” ag

(a) a committee of either house of the General Assembly controlled by the caucus of a
politic

al party or a caucus based upon racial or ethnic affinity, or gender;

however, each
house may establish only one committee for each political, raci

al, ethnic, or gendet-based



* affinity; (b) a party or group of either house of the General Assembly based upon racial or

othnic affinity, or gender; (c) ‘legislative caucus committee’ does not include a ‘legislative
special interest caucus’ as defined.in Section 2-17-10(21).

5.C. Code Ann. § 8-13-1300(21), Thete are specific dollar limits a Member or any person may
confribute to a committee. Specifically, 8.C. Code Ann. § 8-13-1322(A) provides that “[a] person
may not conitibute to a committee and a committee may not accept from a person contributions
aggregating more than three thousand five hundred dollats in a calendar year”

In State Ethics Commission Opinjon SEC A092-08 1, the Commission acknowl
a caucus would be limited in accepting charitable contributions of $3,500 per person per year if
channeled to its campaign acoount as provided in Section 8-13-1304, However, the opinion also
indicated that the restriction in 8.C. Code Ang. Section 8-13-1322(A) would not apply “if such

contributions are channeled through a separate account utilized strictly for the community
education program with no funds contributed to the campaign account ot utilized to’ support
candidates.” SEC A092-081, B

edged that

The Senate Ethics Committee uses similar reasoning in its Advisory Opinion 93-2, which
allowed Members of the Senate to use their campaigt funds to make donations to the South
- Carolina College Demootats. In that opinion, the Committee indicated that contributions to
political organizations are permissible as “contributions or dues paid by 4 member to 4 political or
partisan group are generally office-related expenses; especially, as in this case, the member is
being asked to support the group because she is an officeholder.” Senate Fthics Op. 93-2,
However, the Committee

noted that the contribution must be clearly marked, “to be used only for’
ordinary administrative or operating expenses,” i

in order to prevent the contributions from being
recontributed to other campaigns or candidates in violation of the intent of § 8-13-1340.

- The House Ethics Committee reached an analogous conclusion in its Advisory Opinton 92-

40 which quoted its 92-3 opinion, stating that, “dues of contributions to some organizations. ,.could

_be paid from a campaign account, depending on the natute of the. group.” The Committee reasoned

that “[pJolitical and [plartisan groups are generally regarded as campaign related and dues can thug
be paid to them,” ' :

The Committee notes that it has been a longstanding practice in both the South Carolina
Senate and House of Representatives to allow current Members of the General Assemmbly to use
his or her campaign funds to make a contribution to & political party such as a legislative caucus
committee if the donation is paid to the caucus’s administrative account, not to its campaign

account. This allows for flexibility in the amount donated as there are no conttibution limitations
when given to an administrative account. -

Furthet, the Committee remarks that while _Scction 8-13-140 specifically authorizes the
candidate or Member’s expenditure of campaign funds to a party committee when closing his or
her campaign account, Section 8-13-1348 does not delineate a specific list of authorized uses for

campaign funds, which can be used for campaigning or the office held. Thus, the Committee refers

to the Advisory Opinions for guidance on how the campaign funds may be used. For the reasons
discussed above, the House Ethics Committee finds that a2 Member may also use his or her



campaign funds to make a donation to a.county pelitical party as long as the donation is made to
the party’s administrative account and niot to jts campaign account. The Committee also reminds

the Member that he or she must report this expenditure on his or het applicable campaign
disclosure report, '

CONCLUSION

In summary, the Member may use his ot her campaign funds to make a coﬁtributi

ontoa
state or local political party or political caucus because contributions

to political groups are
considered office-telated expenses. However, the Member m

nay only donate to the political caucus -
Or party’s administrative account, not to its campaign account '

+

Adopted October 30, 2017,




